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BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

On December 14, 1943, the Federal Trade Commission 
issued its complaint alleging that petitioners had dissemi¬ 
nated false advertisements in violation of §§ 5 and 12 of 
the Federal Trade Commission Act (15 XT. S. C. 45, 52) 
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(R. 5). The jurisdiction of the Commission was based 
on §5 (a) of the Federal Trade Commission Act (15 
U.S. C. 45(a)). 

On February 4, 1948, the Commission issued its cease 
and desist order (R. 48), which was served on petition¬ 
ers on February 20, 1948 (R. 2). On April 19, 1948, peti¬ 
tioners filed in this Court their petition for review of 
the order (R. 1). While petitioners’ principal place of 
business is at Hollywood, California (R. 2, 5, 16, 33-34), 
they carry on business, and the acts and practices in 
question were used, in the District of Columbia (R. 2, 6, 
17-18, 34-35). The jurisdiction of this Court is invoked 
under §5(c) of the Federal Trade Commission Act (15 U. 
S. C. 45(c)). 


STATEMENT OF CASE 

The basic questions in this case have to do with the 
unusual breadth of certain provisions of the Commission’s 
order. The facts were stipulated before the Commission 
(R. 15-31), and consequently there is no dispute as to them, 
except to the extent that there may be dispute as to the 
inferences to be drawn therefrom. This statement of the 
case will, therefore, be largely confined to the Commis¬ 
sion’s findings. 

The petitioners 

Petitioners are five individuals who are engaged as co¬ 
partners doing business under the name Alberty Food 
Products and other names, and a sixth individual who 
was a member of the partnership prior to issuance of the 
order (R. 33-34). For some years, petitioners have been 
engaged in the business of selling and distributing a 
large number of food and drug products throughout the 
United States (R. 34). The business has been substan¬ 
tial (R. 35). The products are sold from Hollywood, Cali¬ 
fornia to purchasers in the various states and in the Dis- 
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trict of Columbia (R. 34). In the conduct of the business 
petitioners have disseminated by mail and in interstate 
commerce various forms of advertisements for the purpose 
of inducing the purchase of their products in interstate 
commerce (R. 35). 

The Commission proceeding 

On December 14, 1943, the Commission issued a com¬ 
plaint charging petitioners with unfair and deceptive prac¬ 
tices within §5 of the Federal Trade Commission Act (15 
U. S. C. 45) in that petitioners had disseminated false 
advertisements as proscribed by §12 of the Act (15 U. S. C. 
52) (R. 5). The complaint originally involved advertis¬ 
ing with respect to seventeen different products sold and 
distributed by petitioners (R. 5-6). 

After answer (R. 13-15), the parties entered into a stip¬ 
ulation of facts in lieu of taking evidence (R. 15). The 
stipulation provided that the Commission might make its 
findings and enter its order without oral argument, briefs, 
or trial examiner’s report (R. 16). One paragraph of 
that stipulation dealing with Alberty’s Phospho B was 
later modified by another stipulation (R. 30-31). 

On February 4, 1948, the Commission entered its find¬ 
ings and conclusion (R. 32-47) and its order (R. 48-53). 
The Commission found some truth and some falsity in 
the various advertisements, and directed petitioners to 
cease and desist from disseminating advertisements mak¬ 
ing the representations found to be false (R. 49-50). 

The products and the issues involved in the petition 

for review 

Of the seventeen products covered in the original com¬ 
plaint, only four are involved in this proceeding for re¬ 
view. They are Oxorin Tablets, Zen, Vitamin A Shark 
Liver Oil, and Alberty’s Phospho B. And, even as to 
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those four products, only certain provisions of the order 
are questioned here. Other provisions dealing with those 
foru products are not objected to, petitioners’ main con¬ 
tention being that those provisions not objected to are fully 
adequate to remedy the evils found by the Commission, and 
that the provisions under attack are wholly unnecessary 
and unduly harsh in their effect upon petitioners’ adver¬ 
tising activities (R. 1-4). 

We summarize below the findings of the Commission and 
the provisions of the cease and desist order with respect 
to each of those products. 

Oxorin Tablets. The advertisements on Oxorin Tablets, 
a mineral preparation, stated (R. 35-36): 

Pep up your blood! Iron ... A principal factor 
in Red Blood Cells . . . The disease Fighting Units 
of the Blood. 

When you are weary, tired, run-down, just dragging 
yourself around with no ambition left, when every ef¬ 
fort you make seems to leave you weak and spent 
then try Oxorin Tablets, a tonic for the blood. 

These statements, the Commission found, represented that 
the Tablets will (1) render blood and the red corpuscles 
stronger and (2) correct run-down conditions and restore 
energy (R. 36). The Commission concluded that in fact 
the Tablets (1) will benefit the blood and its red cor¬ 
puscles only in cases of simple iron deficiency anemia and 
(2) there are many causes of run-down conditions and lack 
of energy which the Tablets will not remedy (R. 36). The 
Commission also made a finding, which presumably ap¬ 
plies to both Oxorin Tablets and Zen, to the effect that 
(R. 37): 

The causes of lassitude described by such expressions 
as “weary”, “tired”, “run-down”, “just dragging 
around”, “no ambition left”, “slipping”, “all gone”, 
and the like are so numerous that in the aggregate 
they are due much less frequently to simple iron 
deficiency anemia than to other causes. 



5 


On the basis of these findings, the Commission ordered 
petitioners to cease representing (R. 50): 

That the preparation “Oxorin Tablets” will have 
any therapeutic effect upon the blood or the red cor¬ 
puscles thereof, except in cases of simple iron defici¬ 
ency anemia; or that said preparation will relieve, 
correct, or have any beneficial effect upon the condi¬ 
tion of lassitude characterized by such expressions as 
“weariness”, “tiredness”, “weakness”, “lack of 
energy”, or “general run down condition”, unless 
such representation be expressly limited to symptoms 
or conditions due to simple iron deficiency anemia and 
unless the advertisement reveals that the condition of 
lassitude is caused less frequently by simple iron 
deficiency anemia than by other causes and that in 
such cases this preparation will not be effective in re - 
lieving or correcting it. [Emphasis supplied] 

Petitioners object only to the italicized words. 

Zen. The situation with respect to this product, also a 
mineral preparation, is almost identical. Petitioners’ ad¬ 
vertisements stated (R. 36-37): 

When three Zens are taken daily, the individual will 
be getting daily 15 grains iron * • * 

If you find yourself slipping and cannot find the 
cause and you have that “pepless” all-gone feeling, 
look to this dependable blood building tonic. 

People who have taken these tablets report new 
energy in from six to twelve days. 

These statements, the Commission concluded, represented 
that Zen (1) if taken three per day will provide fifteen 
grains of iron, (2) is a blood builder, and (3) will restore 
energy (R. 37). The Commission found that in fact (1) 
three Zen tablets will provide only about two and one-half 
grains of iron, (2) while Zen has some value in the treat¬ 
ment of simple iron deficiency, it is not a blood builder 
except in cases of simple anemia, and (3) there are many 
causes of lack of energy which will not be beneficially 
affected by Zen (R. 37). The Commission also made the 
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finding previously quoted, which apparently applies to 
both Oxorin Tablets and Zen, to the effect that the causes 
of lassitude “are so numerous that in the aggregate they 
are due much less frequently to simple iron deficiency . 
anemia than to other causes” (R. 37). On these findings, 
the Commission ordered petitioners to cease advertising 
(R. 50-51): 

That three tablets of the preparation “Zen” will 
provide an individual with 15 grains of iron, or with 
any amount of iron in excess of approximately 2 y 2 
grains; that said preparation is a dependable blood 
building toinc, or that it will be beneficial in any re¬ 
spect to the blood in excess of its value in the treat¬ 
ment of simple iron deficiency anemia; or that said 
preparation will be effective in the restoration of 
energy in those who lack it, unless such represen- 
tion be expressly limited to cases of lack of energy 
due to simple iron deficiency anemia and unless the 
advertisement reveals that lack of energy is caused 
less frequently by simple iron deficiency anemia than 
by other causes and that in such cases this prepares 
tion will not be effective in relieving or correcting it. 
[Emphasis supplied] 

Petitioners attack only the italicized provisions. 

Vitamin A Shark Liver Oil. The circumstances in this 
instance are also substantially the same, insofar as the 
single provision under attack is concerned. The repre¬ 
sentations with respect to this product covered a wider 
range of conditions and causes, some found to be true and 
some to be false, and the findings and order are of course 
correspondingly more detailed. We are concerned, how¬ 
ever, with only one provision of the order relating to a 
single representation. 

The advertising statement in question was to the effect 
that “in children . . . lack of energy can be caused by 
a lack of” Vitamin A (R. 37-38). This statement, the 
Commission concluded, represented that “in children . . . 
lack of energy [is] due to deficiency of Vitamin A, and 
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will be benefited by the use of * Alberty’s Vitamin A Shark 
Liver Oil’ ” (R. 38). The Commission then found (R. 
40-41): 

That lack of energy in children is due to many 
causes and in the aggregate is due much less fre¬ 
quently to Vitamin A deficiency than to other causes; 
only when due to such deficiencies will it be benefited 
by the use of Vitamin A in therapeutic quantities, 
but not in lesser amounts. 

The Commission also found that (R. 41): 

Respondents’ “Vitamin A Shark Liver Oil’’ cap¬ 
sules contain Vitamin A in a therapeutically significant 
quantity and will be beneficial in the treatment of Vita¬ 
min A deficiencies, and signs and manifestations due 
to such a deficiency, which have developed. 

On the basis of these findings, the Commission ordered 
petitioners to cease representing (R. 51-52): 

That the preparation “Vitamin A Shark Liver Oil” 
will • • • supply energy to children, unless such repre¬ 
sentation be expressly limited to cases of lack of energy 
caused by a deficiency of Vitamin A and unless the 
advertisement reveals that the lack of energy in chil¬ 
dren is caused less frequently by a deficiency of Vita¬ 
min A them by other causes cmd that in such cases 
this 'preparation will not be effective in relieving or 
correcting it. [emphasis supplied] 

Again, petitioners object only to the italicized provisions. 

Alberty’s Phospho B. The Commission concluded that 
the advertisements relating to this product, a homeopathic 
vitamin preparation, represented “that sleeplessness, ex¬ 
citability, nervousness, upset feeling, irritability, sensitive¬ 
ness and poor memory are due to deficiencies in Vitamin 
B„ and will be cured or substantially benefited by said 
preparation” (R. 42). The Commission then found as 
follows (R. 42-43): 

According to the principles of the homeopathic 
school of medicine, “Phospho-B” (or “Phloxo-B”) is 
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a homeopathic medicine, regardless of whether the 
Vitamin B x is included. Under the principles of this 
school, but not of the allopathic school, it is of value 
in the treatment of symptoms due to anemia or 
asthenia. “Excitability”, “upset feelings”, and poor 
memory are not manifestations or symptoms of anemia 
or asthenia. Sleeplessness, nervousness, irritability, 
sensitiveness, lassitude, and weakness, may be symp¬ 
toms of anemia or asthenia, and when due thereto, 
but not otherwise, the product, according to the prin¬ 
ciples of the homeopathic school but not according to 
those of the allopathic school, is of value in the treat¬ 
ment of these symptoms, independent of the vitamin 
B x . There are many other causes of those symptoms 
beside anemia and asthenia. 

Based on these findings, the Commission ordered petition¬ 
ers to cease advertising (R. 52): 

That the preparation “Alberty’s Phospho B”, or 
“Phloxo B”, possesses any therapeutic value in the 
treatment of excitability, upset feeling, or poor mem¬ 
ory; or that said preparation possesses any thera¬ 
peutic value in the treatment of sleeplessness, ner¬ 
vousness, irritability or sensitiveness, unless such rep¬ 
resentation be expressly limited to claims of value 
made for the preparation under the principles of the 
homeopathic school of medicine in the treatment of 
sleeplessness, nervousness, irritability or sensitive¬ 
ness in cases in which these symptoms are due to 
anemia or asthenia and unless the advertisement re¬ 
veals that said symptoms are frequently due to causes 
other than anemia or asthenia, [emphasis supplied.] 

It will be noted that the latter clause italicized above 
differs from those used in the case of the other three prod¬ 
ucts in that this clause requires the affirmative statement 
that the symptoms are “frequently due” to other causes, 
whereas the other clauses require the affirmative state¬ 
ment that the condition is due “less frequently” to the 
cause for which the product is a remedy than to other 
causes for which the product will not be effective. Also, 
it will be noted that in the case of this particular product, 
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we attack in addition the requirement that the advertise¬ 
ments affirmatively show that the claims are made only 
under the principles of the homeopathic school of medicine. 

In addition to the specific findings mentioned above re¬ 
lating to each product, the Commission made an over-all 
eonclusory finding which reads in part as follows (R. 
46-47): I 

* * * others of said advertisements are misleading 
in a material respect and therefore false and decep¬ 
tive, by reason of the innuendoes and suggestions con¬ 
tained therein. In referring to the group last men¬ 
tioned, the Commission has in mind particularly those 
advertisements in which respondents’ mineral or! vita¬ 
min preparations are recommended as cures or reme¬ 
dies for certain designated symptoms or conditions 
when in fact the causes of such symptoms or condi¬ 
tions are so numerous that their mere existence creates 
no reasonable likelihood that they will be benefited by 
said preparations. In recommending a particular 
preparation as a cure or remedy for certain desig¬ 
nated ailments, symptoms or conditions, respondents 
suggest not only that such ailments, symptoms or con¬ 
ditions may be due to causes for which the prepara¬ 
tion is beneficial, but also that there is at least a rea¬ 
sonable chance that they are in fact due to such 
causes. If such a representation be made in a Cate¬ 
gorical statement, and if, for example, in a very sub¬ 
stantial percentage of cases the ailments, symptoms 
or conditions are due to causes in the treatment of 
which the preparation advertised will have no benefit 
whatever, the representation is clearly false and ob¬ 
viously deceptive. A representation to the same effect, 
made under the same circumstances, except by sug¬ 
gestion instead of categorically, and if it be unaccom¬ 
panied by an appropriate disclosure of the possibility 
of other causes of the ailments, symptoms or condi¬ 
tions, is equally false and deceptive in the opinion 
of the Commission, and by reason of such falsity is 
subject to the exercise of the Commission’s corrective 
jurisdiction in the same manner and to the same ex¬ 
tent as though the representation be made by affirma¬ 
tive statements. 
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This finding tends to reflect the theory of the Commission 
in imposing the affirmative requirements to which peti¬ 
tioners object. 

The proceedings subseqnent to issuance of the order 

The order was served on petitioners on February 20, 
1948 (R. 2). On March 26, 1948, petitioners petitioned 
the Commission to modify its order by striking therefrom 
these affirmative requirements (R. 54-55). On April 16, 
1948, the Commission denied immediate modification but 
granted petitioners the opportunity to file a brief and pre¬ 
sent oral argument on the petition, provided that such 
grant should not operate to extend the date on which the 
cease and desist order should become final (R. 55-57). On 
April 19, 1948, petitioners filed their petition for review 
in this Court (R. 1). To permit the Commission to re¬ 
tain the record and jurisdiction to consider the petition 
for modification, this Court, on motion of the Commission 
and stipulation of all the parties, extended the time for 
filing the transcript of record here to forty days after the 
Commission had acted on the petition for modification 
(R. 61). On April 28, 1949, the Commission entered its 
order denying the petition for modification (R. 57-60), 
with Commissioner Mason dissenting in accordance 
with the views expressed by him in Federal Trade 
Commission Docket No. 5070, American Dietaids Company, 
Inc., et al. (CCH Trade Regulation Reporter, 9th ed., Vol. 
3, IF 14,006). 

STATUTE INVOLVED 

Section 5(a) of the Federal Trade Commission Act (52 
Stat. Ill, as amended, 15 TJ. S. C. 45(a)) provides: 

Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are 
hereby declared unlawful. 
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The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations, ex¬ 
cept banks, common carriers subject to the Acts to 
regulate commerce, air carriers and foreign air car¬ 
riers subject to the Civil Aeronautics Act of 1938, and 
persons, partnerships, or corporations subject to the 
Packers and Stockyards Act, 1921, except as provided 
in section 406 (b) of said Act, from using unfair 
methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 

Section 12 of the Federal Trade Commission Act (52 
Stat. 114, 15 U. S. C. 52) provides: 

(a) It shall be unlawful for any person, partner¬ 
ship, or corporation to disseminate, or cause to be dis¬ 
seminated, any false advertisement — 

(1) By United States mails, or in commerce by 
any means, for the purpose of inducing, or which is 
likely to induce, directly or indirectly the purchase 
of food, drugs, devices, or cosmetics; or 

(2) By any means, for the purpose of inducing, or 
which is likely to induce, directly or indirectly, the 
purchase in commerce of food, drugs, devices, or cos¬ 
metics. 

(b) The dissemination or the causing to be dis¬ 
seminated of any false advertisement within the pro¬ 
visions of subsection (a) of this section shall be an 
unfair or deceptive act or practice in commerce within 
the meaning of section 5. 

Section 15(a) of the Federal Trade Commission Act (52 
Stat. 114, 15 U. S. C. 55(a)) provides in part: 

The term “false advertisement ,, means an adver¬ 
tisement, other than labeling, which is misleading in a 
material respect; and in determining whether any 
advertisement is misleading, there shall be taken into 
account (among other things) not only representations 
made or suggested by statement, word, design, device, 
sound, or any combination thereof, but also the extent 
to which the advertisement fails to reveal facts ma¬ 
terial in the light of such representations or material 
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with respect to consequences which may result from 
the use of the commodity to which the advertisement 
relates under the conditions prescribed in said adver¬ 
tisement, or under such conditions as are customary 
or usual • * • 


STATEMENT OF POINTS 

(1) The questioned provisions of the order go further 
than is reasonably necessary to correct, and bear no rea¬ 
sonable relation to, the evils found by the Commission. 

(2) The questioned provisions are improper, invalid 
and beyond the power, jurisdiction or authority of the 
Commission. 

(3) The questioned provisions are unsupported by the 
complaint, the evidence or the findings. 

SUMMARY OF ARGUMENT 
I 

In the case of each of the four products in question, 
the Commission has ordered petitioners to cease repre¬ 
senting that the product is effective for stated conditions 
unless they at the same time make both of two affirmative 
statements: (1) That the claim of effectiveness is lim¬ 
ited to instances when the stated conditions are due to 
specified causes for which the product is an admitted 
remedy and (2) that the stated conditions are due less fre¬ 
quently to those causes than to other causes, and that 
when due to such other causes the products will not be 
effective. We do not object to the first requirement, but 
we do object strenuously to the second. We contend that 
the first requirement is fully adequate to eliminate the 
falsity found by the Commission, and that the second re¬ 
quirement goes further than reasonably necessary to elimi¬ 
nate that evil and seriously injures petitioners’ rights to 
advertise their products truthfully. 
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The authority of the Commission is confined to the entry 
of orders prohibiting false or misleading advertisements 
as proscribed by the statute. It has no broad authority 
to regulate advertisers or to require them to make what¬ 
ever affirmative statements the Commission may think will 
be helpful to purchasers. It is well established that Com¬ 
mission orders should go no further than reasonably 
necessary to eliminate the evil found and preserve the 
rights of competitors and the public. When the Com¬ 
mission goes beyond that standard, the courts have author¬ 
ity to modify the order by striking the unnecessary 
provisions. 

Taking Oxorin Tablets as an example — since the ques¬ 
tion involved is substantially the same in the case of each 
of the four products — the situation here is as follows. 
The former advertisements represented broadly and with¬ 
out any qualification that the products will correct lassi¬ 
tude. The Tablets are a remedy for that condition when 
it is caused by simple iron deficiency anemia, but not 
when due to other causes. Lassitude is due much less 
frequently to simple iron deficiency anemia than to all 
other causes in the aggregate. Therefore the advertise¬ 
ments were misleading because they suggested that the 
Tablets would always correct lassitude, or at least that 
there was a reasonable likelihood they would correct that 
condition. The problem, therefore, is to limit the repre¬ 
sentation so that it will not mislead. This, we submit, is 
fully accomplished by the first requirement which will com¬ 
pel petitioners expressly to limit their representations 
by stating only that the product will correct lassitude when 
that condition is due to simple iron deficiency anemia. 
That statement is absolutely true and can in no way mis¬ 
lead. The “when due” limitation clearly represents to a 
purchaser that the condition is not always due to that 
cause and that there are other causes. It in no way sug¬ 
gests to any particular purchaser that his condition is 
probably due to that cause and that the product will there- 
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fore probably be effective in his case. Such a limited ad¬ 
vertisement accurately informs the purchaser as to when 
the product will be effective,, and leaves it to him either 
to make his own decision concerning the cause in his case, 
to secure medical advice, or to try the product and deter¬ 
mine if it brings improvement. This, it would seem, is 
precisely what an advertisement should do. 

The requirement that petitioners also inform prospec¬ 
tive purchasers concerning the relative frequency of 
causes and when the product will not be effective is not only 
wholly unnecessary, but seriously infringes upon the rights 
of petitioners to attract customers by honest advertising. 
This requirement, we submit, ignores business realities. An 
advertiser cannot be expected to tell a purchaser that 
the chances are his condition is not due to causes which 
the advertiser’s product will remedy. It should be enough 
if the advertisement accurately tells purchasers when the 
product will be effective. The obvious effect of the pro¬ 
visions objected to, if applied generally, would be to dis¬ 
suade consumers from buying any products advertised for 
self-medication, but to see their physicians for a remedy. 
That is not the purpose of the Federal Trade Commission 
Act. 

Pursuance of the principle reflected by the Commis¬ 
sion’s order will make it impossible for advertisers to know 
whether their advertisements will or will not be consid¬ 
ered in violation of the Act. When will the “when due” 
limitation be adequate, when must they use the “fre¬ 
quently” statement (as required in the case of Alberty’s 
Phospho B), and when must they include the “less fre¬ 
quently” information? To avoid the last mentioned re¬ 
quirement, must the cause for which the product is a 
remedy be responsible in 25, 50, 75 or 90% of the cases? 
Or is it unnecessary to make this statement if the par¬ 
ticular cause is applicable in 51% of the cases, but neces¬ 
sary where it applies in 49% of the cases? The instant 
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case provides no answer to the problem, since the Com¬ 
mission found only that the condition for which the prod¬ 
uct was recommended is due much less frequently to the 
cause for which the product is effective than to aH other 
causes in the aggregate. There is no finding and no evi¬ 
dence concerning the relative importance of the various 
individual causes, or whether the cause in question is the 
most important, or one of the most important, single 
causes. 

I 

The advertiser’s problem is further complicated by the 
fact that doctors often disagree as to the preponderance 
of various causes. Is the advertiser in such cases re¬ 
quired to make the affirmative statements as to relative 
frequency and then go on to state that there is, however, 
a difference of medical opinion? It can readily be seen 
that under such requirements advertising will become so 
lengthy and detailed that it will seldom be read and, if 
it is, will have no meaning whatever to prospective pur¬ 
chasers. It should be enough if advertisers honestly and 
precisely inform prospective purchasers as to when the 
products will be effective, without being required to go 
further and say when they will not be effective. The 
decided cases uniformly support petitioners’ contention 
that the provisions objected to are not reasonably neces¬ 
sary to eliminate the evil found and should be stricken. 

i 

n 

In the case of Alberty’s Phospho B, the Commission 
required not only the affirmative statements already men¬ 
tioned but, in addition, required the affirmative statement 
that the claims of value are limited to claims made under 
die principles of the homeopathic school of medicine. We 
believe that this requirement also should be stricken. 

The Commission found that according to the principles 
of the homeopathic school, but not those of the allopathic 
school, this preparation is of value in the treatment of 
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stated conditions when due to anemia or asthenia. Pre¬ 
sumably it is the position of the Commission that support 
for homeopathic principles is so narrow that the adver¬ 
tisement of any remedy recognized only by that school 
will mislead unless it reveals that only that school, and 
not the allopathic school, recognizes the validity of the 
treatment. The Commission does not require such a lim¬ 
iting statement in the case of allopathic remedies. Thus 
the Commission’s decision represents a sharp discrimina¬ 
tion between these two schools of medicine. 

The homeopathic school of medicine has been well rec¬ 
ognized for many years and has a wide following. There 
is nothing in the Federal Trade Commission Act or in 
the cases under it which in any way supports this dis¬ 
criminatory treatment. On the contrary, the Federal 
Trade Commission Act expressly indicates a Congressional 
intent that there shall be no discrimination between the 
two schools in the enforcement of the Act, by defining 
“drug” as used therein to include articles recognized by 
the official Homeopathic Pharmacopoeia of the United 
States, as well as articles recognized by other such official 
publications. Further evidence of this Congressional in¬ 
tent is provided by similar recognition accorded to homeo¬ 
pathic articles by the provisions of the Federal Food, 
Drug, and Cosmetic Act. 

Moreover, there is nothing in the record to support 
such a distinction between the two schools. There is no 
evidence or finding as to the relative number of adher¬ 
ents to each school, or even indicating the views of the 
Commission as to the respective merits or following of the 
two schools. To support such an order, adherence to hom¬ 
eopathic principles must be so extremely limited that it 
is misleading not to inform the public that the product 
is recognized as a remedy only by that school. The rec¬ 
ord in no way meets this test, and of course the Court 
cannot take judicial notice to that effect. 
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Compliance with this provision would do petitioners 
great harm. Purchasers have a tendency to distrust that 
which is unfamiliar or unknown, and most purchasers are 
of course totally unfamiliar with the terms “homeopathic ’ 1 
and “ allopathic”. Use of the term * 4 homeopathic” would, 
therefore, undoubtedly dissuade prospective purchasers 
and turn them to products about which no such limiting 
statement is made. 

We believe that this provision of the order goes further 
than is necessary to eliminate the evil found, is beyond 
the power, jurisdiction or authority of the Commission, 
and is unsupported by the complaint, evidence or findings. 

ARGUMENT 

I. The provisions of the order, requiring affirmative state¬ 
ments that the conditions are less frequently due to 
causes for which the products are a remedy than to 
other causes, go further than necessary to eliminate 
the evil found by the Commission and should be 
stricken. 

We contend that those provisions of the order which 
require petitioners, in addition to limiting their represen¬ 
tations expressly to the causes for which the products are 
beneficial, to go further and state that the conditions in 
question are due less frequently to causes which the prod¬ 
ucts will correct than to other causes and that in such 
cases the preparations will not be effective in relieving 
or correcting the conditions, are not reasonably necessary 
to prevent the evil found by the Commission, and there¬ 
fore should be stricken from the order. We believe that 
our position is fully supported both by reason and by the 
decided cases. 
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A. The Courts have the authority to strike such 
unnecessary provisions. 

Section 5(b) of the Federal Trade Commission Act (15 
U. S. C. 45(b)) provides that when the Commission finds 
that “the act or practice in question is prohibited by this 
Act” it shall issue an order requiring the party responsible 
“to cease and desist from using . . . such act or prac¬ 
tice.” That is the limit of the authority of the Commis¬ 
sion in this case—to order cessation of the act or practice 
prohibited by the Act Section 12 of the Act (15 U. S. C. 
52) prohibits the dissemination of false advertisements, 
and §15(a) (15 U. S. C. 55(a)) provides that a false ad¬ 
vertisement is one which is “misleading in a material re¬ 
spect.” Therefore, the sole authority of the Commission 
here is to enter such an order as is necessary to eliminate 
the false or misleading advertising found to exist The 
Commission has no power to regulate advertisers in any 
such manner as it may think to be in the public interest, 
or to require advertisers to make such affirmative state¬ 
ments in their advertisements as the Commission may 
think will be helpful to the purchasing public. It can 
only prevent such advertising as is false or misleading 
in violation of §12 of the statute. 

Moreover, it is well recognized that orders of the Com¬ 
mission “should go no further than is reasonably neces¬ 
sary to correct the evil and preserve the rights of competi¬ 
tors and public”. Federal Trade Comm’n v. Royal Mill¬ 
ing Co., 288 U. S. 212, 217. While the Commission has a 
wide latitude for the exercise of judgment in its choice 
of remedy, it must temper its policy of preventing false 
advertising with consideration of the rights of advertis¬ 
ers to make appropriate claims for their products. It 
cannot choose any remedy just because it will put an end 
to the practices found to be deceptive, but must select 
that remedy which will be adequate to eliminate the false¬ 
ness while at the same time preserving the rights of the 
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advertisers. The provisions of the order must bear at 
least a “reasonable relation to the unlawful practices 
found to exist”. Siegel Co. v. Federal Trade Comm’n, 
327 U. S. 608,611-613. 

It is equally well settled that the courts have the power 
to ascertain whether the Commission has made an allow¬ 
able judgment in its choice of remedy, and to modify the 
remedy wherever necessary. Federal Trade Comm’n v. 
Royal Milling Co., supra; Siegel Co. v. Federal Trade 
Corrmi’n, supra. In the recent Siegel case, the Supreme 
Court said (p. 611): 

By the Federal Trade Commission Act Congress 
made unlawful “unfair methods of competition in 
commerce, and unfair or deceptive acts or practices 
in commerce ...” §5 (a). It provided that; when 

the Commission’s cease and desist orders were chal¬ 
lenged in the courts, the findings of the Commission 
“as to the facts, if supported by evidence, shall be 
conclusive.” §5(c). But it did not limit the review¬ 
ing court to an affirmance or reversal of the Com¬ 
mission’s order. It gave the court power to modify 
the order as well. 

The power to modify extends to the remedy as 
Federal Trade Commission v. Royal Milling Co., supra, 
indicates. 

With these principles in mind, we turn to the question 
of whether the provisions involved here go further than 
necessary to eliminate the falseness found by the Com¬ 
mission. 
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B. The provisions of the order requiring that the repre¬ 
sentations be .expressly limited to those causes for 
which the product is an acknowledged remedy are 
fully adequate to correct the evil found, and there is 
no need for the additional requirement that the ad¬ 
vertisements refer to the relative frequency of other 
causes for which the product is not a remedy. 

The question involved is substantially the same in the 
case of all four products. For the purpose of this dis¬ 
cussion, therefore, we may take Oxorin Tablets as an 
example. The situation found by the Commission in the 
case of those Tablets is as follows. The former adver¬ 
tisements represented that the Tablets will correct lassi¬ 
tude (described by such expressions as run-down condi¬ 
tions and lack of energy) (R. 36). 1 The Tablets will cor¬ 
rect the condition of lassitude when it is caused by simple 
iron deficiency anemia (R. 36). They will not correct 
lassitude, however, when due to other causes (R. 36). Las¬ 
situde is due much less frequently to simple iron deficiency 
anemia than to the other causes in the aggregate (R. 37). 

In addition, the Commission made its over-all conclusory 
finding (R. 46-47), which applies not to any single product 
but to the entire case, to the effect that when an advertise¬ 
ment recommends a preparation as a cure for a certain 
condition it suggests that there is “at least a reasonable 
chance” that the condition is due to causes for which the 


1 On this particular point, the findings vary somewhat as between 
the different products. The findings on the mineral preparations 
(Oxorin Tablets and Zen) are simply to the effect that the adver¬ 
tisements represented that the products will correct the stated 
conditions (R. 36-37). In the case of the vitamin preparations 
(Alberty’s Vitamin A Shark Liver Oil and Alberty’s Phospho B) 
tiie findings are that the advertisements represented that the con¬ 
ditions are due to deficiency in the vitamins and trill be corrected 
by the preparations (R. 38, 42). The Commission of course made 
no distinction on this basis in its order. We do not believe the 
difference to be material to the question at issue, but point it out 
simply for the purpose of clarification. 
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product is beneficial. 2 It further found that such a repre¬ 
sentation by suggestion, where “in a very substantial per¬ 
centage of cases’’ the condition is due to other causes 
for which the product is not effective, is false and decep¬ 
tive “if it be unaccompanied by an appropriate disclosure 
of the possibility of other causes of the ailments, symp¬ 
toms or conditions.” 

To remedy this evil, the Commission has directed peti¬ 
tioners to cease disseminating advertisements which rep¬ 
resent that Oxorin Tablets will correct the condition of 
lassitude unless (1) the representation be expressly lim¬ 
ited to cases where the condition is due to simple iron de¬ 
ficiency anemia and unless (2) the advertisement reveals 


2 We do not believe that any particular significance can be at¬ 
tached to this finding, or that it adds anything of substance to the 
findings relating specifically to each product. We assume that by 
this finding the Commission means only to say that a recommenda¬ 
tion of a product as a cure for a stated condition suggests that 
there is at least a reasonable chance that the product will cure that 
condition. We do not assume that by this over-all finding the Com¬ 
mission is attempting to attach some peculiar significance to a 
two-pronged finding that such a recommendation suggests there is 
a reasonable chance, first, that the condition is due to a cause which 
the product will remedy and, second, that the product will therefore 
remedy the stated condition. This would be but an indirect and 
meaningless way of reaching the same result—that the advertise¬ 
ments suggest there is a reasonable chance that the product will 
cure the condition. Obviously such a circuitous finding could give 
the Commission no greater authority in the way of remedy. ; And 
we have never understood that by this finding the Commission 
meant anything other than what we have suggested. To seek to 
give it any added meaning would, in fact, be inconsistent with the 
other findings in the case. As pointed out in footnote 1, ifi the 
case of two of the products the Commission in its specific findings 
found only that the advertisements represented that the prepara¬ 
tions will cure the stated conditions, while in the case of the other 
two products the Commission found that the advertisements rep¬ 
resented both that the conditions are due to a certain cause and that 
the products will be beneficial. Yet the Commission treated all 
alike in its order. This certainly indicates that the Commission 
attached no particular significance to the difference between these 
specific findings. Thus, as we construe the over-all finding, it adds 
nothing material to the specific findings on each of the products, 
which are to the effect that petitioners represented their products 
as cures for specified conditions. 
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that lassitude is caused less frequently by simple iron 
deficiency anemia than by other causes and that in such 
cases the Tablets will not be effective. 

We raise no objection to the first requirement of the 
order. We do, however, object strenuously to the second 
requirement. As we see it, the situation comes to this. 
Petitioners have represented that Oxorin Tablets will cor¬ 
rect lassitude. They have made this representation broadly 
and without any qualifications. It is true that the Tablets 
are a remedy for lassitude, but only in some cases. They 
will not cure lassitude when that condition is due to causes 
other than simple iron deficiency anemia Those other 
causes are in the aggregate more frequent than simple iron 
deficiency anemia. Therefore, the advertisements were 
misleading beeause they suggested that the Tablets would 
always correct lassitude, or at least that there was a rea¬ 
sonable likelihood they would correct that condition. Ob¬ 
viously this evil is not to be corrected by a flat prohibi¬ 
tion against representing the product as a cure for lassi¬ 
tude, because in fact it is a remedy for that condition in 
some cases. The problem, therefore, is to limi t the rep¬ 
resentation so that it will not mislead. We believe this is 
fully accomplished by the first requirement imposed by 
the Commission, to which we do not object, and which 
requires petitioners expressly to limit their representa¬ 
tions by stating that the product will correct lassitude 
when that condition is due to simple iron deficiency anemia. 
We believe that the second requirement imposed by the 
Commission is both totally unnecessary and seriously in¬ 
jurious to the rights of petitioners properly to advertise 
their products. 

Examples of the various types of advertisements in 
question will, we believe, suffice to prove the point. The 
former advertisements represented that: 
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Oxorin Tablets will correct the condition of lassitude. 

This representation was too broad, because not limited to 
those instances where simple iron deficiency anemia is the 
cause. 

An advertisement consistent with the first requirement 
imposed by the Commission would read as follows: i 

Oxorin Tablets will correct the condition of lassitude 
when that condition is due to simple iron deficiency 
anemia. 

This statement is absolutely true, as the Commission has 
found (R. 36). Nor do we believe it can in any way be 
said to be “misleading in a material respect” within the 
terms of §15(a) of the Federal Trade Commission Act 
(15 U. S. C. 55(a)), so as to require further qualifying 
words. We are unable to see how such an advertisement 
could mislead anyone. The “when due” limitation clearly 
represents to a purchaser that the condition is not always 
due to that cause, and puts him on notice that his condition 
may not be due to that cause. There is no suggestion 
whatever in such an advertisement as to the percentage 
of cases in which the product will be effective, or as to 
whether there is or is not a reasonable chance that the 
product will be effective in his case. The purchaser may 
know that his condition is due to simple iron deficiency 
anemia, and therefore know that this is a remedy for his 
condition, or he may simply be of the opinion that such is 
the cause of his condition and want to try the product to 
determine whether it affords relief. The important fact 
is that there is nothing in the advertisement which will in 
any way mislead him. The advertisement tells the pur¬ 
chaser when the product will be effective, and leaves it to 
him either to make his own decision concerning the cause 
in his case, to secure medical advice, or to try the product 
and determine if it brings improvement. It would seem 
that this is precisely what an advertisement should do. 
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It tells the whole truth, in no way misleads, and leaves the 
rest to the purchaser. 

To comply with the second requirement of the Commis¬ 
sion would demand an advertisement as follows: 

Oxorin Tablets will correct the condition of lassitude 
when that condition is due to simple iron deficiency 
anemia. However, the condition of lassitude is caused 
less frequently by simple iron deficiency anemia than 
by other causes, and when due to such other causes 
Oxorin Tablets will not be effective in relieving or 
correcting the condition. 

We believe that this second requirement not only is wholly 
unnecessary, but seriously infringes upon the rights of 
petitioners to attract customers by honest advertising. In 
the case of any symptom or condition for which there are 
a number of possible causes, with no particular cause re¬ 
sponsible in a majority of the cases, all advertisers of the 
various products which are effective for any particular 
cause presumably would be required to include such state¬ 
ments in their advertisements. The obvious effect would 
be to dissuade consumers from buying any of the products, 
but to see a physician for a remedy. The Federal Trade 
Commission Act, as well as the Federal Food, Drug, and 
Cosmetic Act (21 U. S. C. 301 et seq.), were drawn on the 
assumption that self-medication was to continue, and to 
make that practice safer. The statutes were not intended 
to be used in such a way as to eliminate self-medication, 
and to drive all persons to doctors for the treatment of all 
possible ailments no matter how minor. The intent of the 
statutes is that people are to be allowed to treat themselves 
if they desire, and to experiment with products, at least 
so long as no harm will result. There is of course no sug¬ 
gestion that the products in question are harmful. There¬ 
fore, in any such case of a number of possible causes for 
a particular condition, it should be fully adequate if each 
producer is required to state accurately the particular cause 
for which his product is a remedy. The consumer can then 
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decide for himself which cause is responsible for his con¬ 
dition, and select his product accordingly. Advertisers 
should not be required to state, in addition, the causes for 
which their product is not a remedy and to give advice on 
the relative frequency of the various causes. 

In this connection, it is significant to note that in the 
instant case the Commission found only that the condition 
for which the product was recommended was due much less 
frequently to the cause for which the product would be 
effective than to all other causes in the aggregate. There 
is no finding and no evidence concerning the relative im¬ 
portance of the various individual causes, the percentage 
of cases in which the cause in question is responsible, 
whether that cause is one of the most important single 
causes, or even whether it may be the most frequent single 
cause. Thus the order must be tested on the basis of 
whether such a provision is to be deemed necessary in any 
case where the cause for -which the product will be benefi¬ 
cial is responsible much less frequently than the total of 
all the other causes together, no matter how important the 
particular cause may be as compared with any other single 
cause. 

Squarely in point on the question of -whether advertise¬ 
ments following only the first requirement would be mis¬ 
leading is the case of United States v. Six Dozen Bottles, 
etc., 158 F. 2d 667 (CCA 7), which involved a libel charging 
misbranding in violation of the Federal Food, Drug, and 
Cosmetic Act. There a part of the labeling stated that the 
product would provide ‘‘relief from nervousness, indiges¬ 
tion, upset stomach, headaches, loss of sleep and appe¬ 
tite, flatulence, foul breath and coated tongue” in instances 
“w-hen these troubles are due to constipation”. The court 
said (p. 669, emphasis supplied): 

... by this statement the reader is informed that the 
remedy is only a relief from the ailments mentioned 
when they are due to constipation. It appears there 
could he nothing misleading in this statement. 
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That conclusion of the court is directly applicable here. 
Advertisements containing the “when due” limitation 
clearly would not be misleading, and therefore there is no 
necessity for the second requirement of the Commission 
that the advertisements state when the products will not 
be effective. 

The theory on which the Commission seeks to justify the 
provisions in question is reflected in its order denying 
the petition for modification (R. 58-60). There the Com¬ 
mission said that the evil w'as not, as petitioners had as¬ 
serted, that the advertisements went too far in suggesting 
broadly that the preparations will remedy stated conditions 

when in fact thev are beneficial onlv when certain causes 

• • 

are responsible for those conditions. On the contrary, the 
Commission said, the evil was in the false suggestions that 
the stated conditions are probably due to causes which will 
be remedied by the preparations. The Commission added 
that “obviously” those false suggestions would not be 
eliminated by simple statements, “even though literally 
true”, to the effect that the preparations will cure stated 
conditions w T hen those conditions are due to the causes for 
which the products are efficacious. We believe there are 
several answers to this theorv. 

First, we fail to see the difference in the two descriptions 
of the evil, except for a mere difference in words. To say 
that an advertisement falsely suggests that a stated con¬ 
dition is probably due to a cause which the preparation will 
remedy is nothing but a circuitous way of saying that the 
advertisement falsely suggests that a stated condition will 
probably be remedied by the preparation (See footnote 2, 
supra). The evil is not in falsely suggesting that a certain 
condition is probably due to a particular cause, but in 
falsely suggesting that the condition will probably be rem¬ 
edied by the product. Therefore, the Commission’s de¬ 
scription of the evil, in essence, can mean nothing more 
than that the advertisements falsely suggested that the 
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preparations would probably remedy the stated conditions. 
Thus in our view the two descriptions of the evil become 
substantially the same. 

Second, no matter what interpretation is given to the 
Commission’s description of the evil, we fail to see any 
basis for its conclusion that the evil will not be eliminated 
if the advertisements are confined to statements that the 
products will correct the stated conditions when those con¬ 
ditions are due to the causes for which the products are 
beneficial. Taking literally the Commission’s description 
of the evil — that the former advertisements falsely sug¬ 
gested that the stated conditions are probably due to 
causes which will be remedied by the preparations — it 
seems clear to us that the limiting “when due” statements 
would eliminate the false suggestion. In the case of 
Oxorin Tablets, for example, an advertisement so limited 
could not possibly suggest that the condition of lassitude 
will probably be remedied by the product, or that lassitude 
is probably due to simple iron deficiency anemia which will 
be remedied by the product. The advertisement would 
suggest only that the product will remedy lassitude when 
that condition is due to simple iron deficiency anemia. 
This of course would suggest that lassitude is sometimes 
due to simple iron deficiency anemia, and that when it is 
the product will be beneficial. But that is absolutely true 
and in no way misleading. Such an advertisement, how¬ 
ever, would not suggest anything as to the relative fre¬ 
quency of the different causes of lassitude, or that lassi¬ 
tude is usually due to simple iron deficiency anemia, or 
that lassitude is probably due to that cause, or that lassi¬ 
tude will probably be remedied by the product. 

i 

In this connection, it perhaps should be pointed out that 
the advertisements complained against in the Commission 
proceeding did not of course contain the “when due” limi¬ 
tation. Those advertisements made the blanket suggestion 
that the products would remedy stated conditions, and the 
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Commission so found. Thus the Commission had before 
it no evidence which indicates, and the Commission made 
no finding of fact, that advertisements containing the 
“when due” limitation would suggest to consumers that 
the stated conditions would probably be benefited by peti¬ 
tioners 7 preparations. Consequently, when the Commis¬ 
sion makes this statement, it is only stating its assumption 
as to the remedy which it deems necessary, and is in no 
way relying upon evidence or findings in support of its 
conclusion. 

Finally, we believe that when the over-all conclusory 
finding (R. 46-47) of the Commission is read in its en¬ 
tirety, that finding itself supports the view that the “when 
due” limitation is fully adequate to eliminate the evil 
found. The finding states that a representation by sug- 
tion that there is a reasonable chance a certain condition 
is due to the cause for which the preparation is beneficial, 
when in fact in a very substantial percentage of the cases 
the condition may be due to other causes for which the 
preparation is not effective, is false and deceptive “if it 
be unaccompanied by an appropriate disclosure of the 
possibility of other causes of the . . . conditions” (R. 
46-47). We think it clear that the “when due” limitation 
provides at the very least “an appropriate disclosure of 
the possibility of other causes. 77 Actually, it discloses 
more than such a possibility. Thus the “when due 77 limita¬ 
tion accomplishes the very thing which the Commission in 
this over-all finding said was necessary to eliminate the pre¬ 
viously existing deception. 

C. The principle reflected by the provisions objected to 
will lead to unreasonable requirements for advertis¬ 
ers, and is dangerous in that it will require advertisers 
to give medical advice on the preponderance of causes 
for various conditions. 

It is further submitted that application of the principle 
reflected by the provisions in question is fraught with dif- 
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Acuities and will lead to unreasonable results. It will 
be impossible for advertisers to know whether their ad¬ 
vertising will or will not be considered in violation of 
the Act. Is the principle to be applied on the basis of 
the relative frequency of the specified cause to each of 
the other causes, or on the basis of the importance of the 
specified cause in relation to all other causes in the aggre¬ 
gate? If the former, is it enough that the cause for 
which the product is effective is the most frequent single 
cause? For example, if there are ten causes and the 
specified cause is the most important, but still is the 
cause in only 15% or 20% of the cases, is that sufficient? 
If the principle is to be applied on the basis of the rela¬ 
tion between the specified cause and the aggregate of 
causes, must the specified cause be applicable in 25%, 50%, 
75% or 90% of the cases? If the principle is to be applied 
to its logical extreme, perhaps advertisers to be safe 
would be required in all cases to disclose when there are 
other causes and the relationship between the specified 
cause and those other causes. Or is it unnecessary to 
make the disclosure if the specified cause is applicable in 
51% of the cases, but necessary where it applies in 49% 
of the cases? 

The seriousness of this problem is demonstrated in this 
very case. With respect to Oxorin Tablets, Zen and Vita¬ 
min A Shark Liver Oil the order requires the advertise¬ 
ments to state that the conditions are due “less fre¬ 
quently” to the causes for which the product will be effec¬ 
tive. In the case of Alberty’s Phospho B, the advertise¬ 
ments need state only that the conditions are “frequently” 
due to other causes. In other instances, the order requires 
only the “when due” limitation. (See, for example, 
HH l(i)5, l(i)7 of the order at R. 51). It is difficult to 
perceive how an advertiser is to know which of these limi¬ 
tations must be placed in his advertising to keep it from 
being misleading within this principle. 
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It is no answer to say that when there are “other’’ 
causes the “when due” limitation applies, when there are 
“many other causes” the “frequently” statement must 
be made, and when the condition is due “much less fre¬ 
quently” to the specified cause the “less frequently” 
statement is required. Presumably, that in general is 
the pattern which the Commission attempted to follow 
in this case. But even the Commission found it difficult 
to be consistent in applying the principle. For example, 
in the case of Albertv’s Phospho B the Commission found 
that there are “many other causes” (R. 43), and in its 
order required the advertisements to state that the condi¬ 
tions are “frequently due” to other causes (R. 52). How¬ 
ever, in the case of other advertisements recommending 
Vitamin A as a remedy for inflamed eye membranes, the 
Commission made a similar finding that “there are many 
causes of inflammation of the membranes of the eye as 
well as Vitamin A deficiency” (R. 40), yet in its order 
required only the “when due” limitation (11 l(i)5, R. 51). 
How is an advertiser to know in advance the precise line 
of demarcation which in the view of the Commission will 
require the “when due” limitation, the “frequently” 
statement, or the “less frequently” advice? We submit 
that it will be absolutely impossible for advertisers, no 
matter how good their intentions, to be certain that their 
advertisements will not later be found in violation of the 
law because they have slipped over the theoretical line 
which the Commission subsequently finds is applicable in 
their particular case. 

The advertiser’s problem is further complicated by the 
fact that doctors often disagree as to the preponderance 
of causes for certain conditions. What is an advertiser 
to do if some medical authorities think that certain con¬ 
ditions are due to the specified cause in 60% of the cases, 
while other equally respectable authorities are of the opin¬ 
ion that this is true in only 30% of the cases? Is the ad¬ 
vertiser required to state that the conditions are “fre¬ 
quently” or “more frequently” due to other causes and 
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then go on to say that there is, however, a difference of 
medical opinion in that regard? If this is the case, 
advertising will become so long, detailed and full of 
qualifications that it will rarely be read and will have 
no meaning whatsoever to prospective purchasers- Cer¬ 
tainly, this is not necessary to meet the statutory re¬ 
quirement that advertising should not be “ misleading in 
a material respect.” 

Actually the principle reflected by these provisions bears 
no real relation to advertising, but requires advertisers 
to encroach upon the realm of medical opinion. It will 
require advertisers to give their opinion with respect to 
the preponderance of causes for various conditions in 
order to avoid being found in violation of the Federal 
Trade Commission Act. It is not the function of adver¬ 
tising to advise purchasers as to the relative frequency of 
causes or when a product will not be effective, but to in¬ 
form them truthfully concerning the conditions and causes 
for which it is a remedy. Moreover, since medical opinion 
varies greatly on the question of causes, this type of ad¬ 
vertising would do more harm than good. Advertisers 
wanting to make the broadest permissible representation 
could usually find some respectable medical opinion in 
support of their claims. Advertisers desirous of making 
the most honest possible statements would seldom be able 
to find representations fair to their products yet accept¬ 
able to all doctors. As is well known, one of the most 
troublesome problems government agencies have been con¬ 
fronted with, both in advertising and in labeling, is that 
involving the difference of medical opinion over claims 
made for products. 3 It would seem that this problem 
should not be expanded by adoption of the principle under 
discussion. 


3 See, for example, H. Rep. 2139, 75th Cong., 3d Session, accom¬ 
panying Bill S. 5, which later became the Federal Food, Drug, and 
Cosmetic Act of 1938 (21 U .S. C. 301 et seq.). 
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D. The decided cases clearly support the view that the 
provisions in question are not reasonably necessary 
to elimination of the evil found and should be stricken 
from the order. 

We believe that the decided cases uniformly support our 
contention. Thus, in the well-known “break and take” 
package cases, Commission orders directing producers to 
cease and desist from selling candy so packaged that sales 
are to be made or may be made by means of a lottery, 
have been held too broad because they would prohibit 
sales to anyone who might so resell even though ?the 
producer had no such intention, and the courts have 
stricken the underscored words. Helen Ardelle, Inc. v. 
Federal Trade Commission, 101 F. 2d 718 (CCA 9); 
Federal Trade Commission v. A. McLean & Son, 84 F. 2d 
910 (CCA 7), cert, denied 299 TJ. S. 590; Federal Trade 
Commission v. Charles N. Miller Co., 97 F. 2d 563 (CCA 
1); Sweets Co. v. Federal Trade Commission, 109 F. 2d 
296 (CCA 2); Lee Boyer's Candy v. Federal Trade Com¬ 
mission, 128 F. 2d 261 (CCA 9). 

In another group of cases, where the Commission has 
ordered the excision from company names of words indi¬ 
cating that the company vras a manufacturer when actu¬ 
ally it was only a distributor, the courts have held the 
orders too broad and have permitted continued use of 
the name if accompanied by proper qualifying words 
eliminating the deception and showing the true nature of 
the company’s function. Federal Trade Comm’n v. Royal 
Milling Co., 288 U. S. 212; Bear Mill Mfg. Co. v. Federal 
Trade Commission, 98 F. 2d 67 (CCA 2). 

The courts have modified Commission orders on the 
same principle in instances where the Commission has 
directed complete discontinuance of the use of trade or 
product names found to be misleading. Federal Trade 
Commission v. Cassoff, 38 F. 2d 790 (CCA 2); Federal 
Trade Commission v. Good-Grape Co., 45 F. 2d 70 (CCA 
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6); Federal Trade Commission v. Morrissey, 47 F. 2d 101 
(CCA 7); Federal Trade Commission v. Hires Turner 
Glass Co., 81 F. 2d 362 (CCA 3); N. Fluegelman & Co ., 
Inc. v. Federal Trade Commission, 37 F. 2d 59 (CCA 2); 
Parker Pen v. Federal Trade Commission, 159 F. 2d 509; 
see also Sieqel Co. v. Federal Trade Comm-’n, 327 IT. S. 
608. 

And the same result has followed where the Commission 
has prohibited private companies from any future use of 
a name well known in association with a public institution, 
the courts having modified the orders to permit use of 
the name so long as proper qualifying words were used 
to eliminate the former deception. Federal Trade Com¬ 
mission v. A. P. W. Paper Co., Inc., 328 U. S. 193; Edu¬ 
cator’s Ass’n v. Federal Trade Commission, 108 F. 2d 
470 (CCA 2). 

All of these cases stand for the principle that the Com¬ 
mission has no authority to select a broad remedy simply 
because it will be effective in eliminating the evil. The 
Commission must confine its remedy to one which, while 
effective, does not go beyond the limits necessary to accom¬ 
plish that purpose and thereby injure the rights of com¬ 
petitors. Whenever the Commission has exceeded those 
limits, the courts have been careful to modify the orders 
to make them no broader than necessary to eliminate the 
deception. 

In addition to the many cases cited above, there are 
several which have applied this principle to situations 
almost identical with that here, and which we believe con¬ 
clusively demonstrate that the order should be modified 
as requested. In Belmont Laboratories v. Federal Trade 
Commission, 103 F. 2d 538, 543 (CCA 3), the company 
advertised a soap as a cure for skin diseases. Actually, 
it would cure only those skin diseases caused by external 
disorders, and would not cure such diseases when due to 
internal disorders. The Commission issued a sweeping 
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order directing the company to cease advertising the soap 
as a cure for skin diseases. The court modified the order 
to prohibit only representations as to skin diseases due 
to internal disorders, and to permit representations that 
the soap was effective in the treatment of skin diseases 
due to external disorders. 

In Ultra-Violet Products v. Federal Trade Commission, 
143 F. 2d 814 (CCA 9), the petitioner produced a cold 
quartz lamp. One provision of the Commission’s order 
prohibited advertising that the lamp “affords benefits to 
the skin or to the general health of the user comparable 
to those afforded by natural sunlight” (p. 815). The evi¬ 
dence showed that the lamp did produce some benefits 
akin to those produced by sunlight, although they were 
by no means the same. The court ordered the provision 
stricken, without prejudice to further order of the Com¬ 
mission, on the ground that it went too far, saying (p. 816): 

The question here is not whether the petitioner’s 
past advertising has made improper comparisons of 
the lamp’s rays with the sun’s rays, but, assuming 
that offense, does it deprive the owner of the adver¬ 
tised product of making any comparison with the 
sun’s rays — even though truthful. We think not. It 
is not the function of the Commission to inflict such 
a punishment upon the owner of such a product, with 
its admitted beneficient functions. 

The broad terms of the order prevent any state¬ 
ment of even the admitted benefits to the skin or to 
the general health of the user of the lamp’s rays com¬ 
parable to natural sunlight. We decline to order its 
enforcement. 

While the situation in the instant case is somewhat dif¬ 
ferent, the principle stated by the Court is applicable. 
The question here is not whether the past advertising 
went too far, but whether the present order goes further 
than reasonably necessary to insure truthful representa¬ 
tions in the future. 
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Another provision in the order in that case prohibited 
representations that the lamp “normalizes the chemistry 
of the body, improves metabolism, or builds new tissues, 
except insofar as its use may result in the production of 
vitamin D” (p. 817, emphasis supplied). The court con¬ 
cluded that the lamp actually did produce Vitamin D in 
the chemistry of the body, and thus there was no ground 
for requiring use of the word “may”. It therefore modi¬ 
fied the provision to prohibit a representation that the 
lamp “normalizes the chemistry of the body, improves 
metabolism, or builds new tissues, except insofar as feuch 
effects are related to the production of Vitamin D result¬ 
ing from the use of the lamp” (p. 817). It appears that 
this provision adopted by the court is substantially like 
the “when due” limitation we contend for here. Pre¬ 
sumably petitioner there had formerly represented 
broadly that its lamp would remedy the stated condi¬ 
tions. That was true when those conditions were due to 
lack of Vitamin D, but there were many other causes. The 
court concluded, however, that limitation of the repre¬ 
sentations to instances where those effects were related to 
the production of Vitamin D was adequate. No reference 
to other causes or their relative frequency was required- 

In Allen B. Wrisley Co. v. Federal Trade Commission , 
113 F. 2d 437 (CCA 7), the complaint, evidence, and find¬ 
ings of the Commission were that petitioners had repre¬ 
sented their soap as containing 100% olive oil, whereas 
actually it contained other oils as well. The Commission 
ordered petitioners to desist from using the word “olive” 
unless they also designated each other oil used in the soap 
in the order of its predominance by volume. The coilrt 
held that the Commission went further than necessary to 
eliminate the deception, and that the order should be con¬ 
fined to require a simple statement that the soap is not 
made wholly of olive oil. The court said (pp. 442-443): ; 

The sole issue, as stated heretofore, was that the 
representation of a 100% olive oil soap was an unfair 
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method of competition. If it failed to meet that re¬ 
quirement, it was immaterial and beside the issue as 
to what other ingredient it might include. It was that 
representation which deceived the public. The pur¬ 
pose of the order is to prevent such deception. In 
order to accomplish such purpose, the public, who has 
been deceived, needs be informed only that petition¬ 
ers 7 soap is less than 100% olive oil. With that infor¬ 
mation, the public who demands a 100% olive oil soap 
will no longer be interested in petitioners 7 product, or 
its contents. 

* • * Using the brand “Oliv-ilo 77 as illustrative of the 
names which we hold to misrepresent, we think the 
order should go no further than to forbid their use 
except in connection with the name of another oil or 
by some other word or words clearly indicating that 
such soap is not made wholly of olive oil. (e. g., part 
olive oil.) 

That principle applies with equal force here. The order 
should be confined to elimination of the deception actually 
charged and found, which is fully accomplished by the 
“when due 77 requirement. 

In Gimbel Bros . v. Federal Trade Commission, 116 F. 
2d 578 (CCA 2), the Commission found that petitioner 
had represented goods as composed wholly of wool when 
in fact they were mixtures of wool and other materials. 
The Commission forbade future use of the word “wool 77 
to designate any product not composed wholly of wool, 
with a proviso that goods composed partly of wool might 
be so advertised if the percentage of each constituent ma¬ 
terial was stated. The court held that the proviso went 
too far and should be modified to require only that the 
other materials be designated. The court said (p. 579): 

The gist of the complaint was that the petitioner 
represented mixed goods as all wool; but there was 
no charge that the petitioner had been selling mixed 
goods as such without describing each constituent 
fibre in the order of its predominance by weight, or 
specifying the percentage of the various ingredients. 
An order to desist from such a practice goes beyond 
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the complaint, and to that extent the order is im¬ 
provident. * * * To require each constituent element 
to be described in the order of its predominance or 
in percentages would seem to require the retailer to 
make a laboratory test of each piece of goods put on 
sale. 

We submit that these decisions fully support the posi¬ 
tion of petitioners in the instant case. The deception 
found here was that the former advertisements went too 
far in representing broadly that the products will correct 
certain conditions, when in fact that is true only when par¬ 
ticular causes are responsible for those conditions, and 
there are many other possible causes. The “when due” 
limitation will adequately remedy the situation, however, 
for it will require petitioners to confine their representa¬ 
tions of effectiveness to those particular causes for which 
the products are an admitted remedy. The further require¬ 
ment that the advertisements point out the relative fre¬ 
quency of causes and expressly state that the products will 
not be effective when the conditions are due to other 
causes goes too far, and these provisions should be stricken. 

II. The requirement of the order that advertisements of 
Alberty’s Phospho B affirmatively state that the 
claims of value are made under the principles of the 
homeopathic school of medicine goes further than rea¬ 
sonably necessary to eliminate the evil found by the 
Commission, is beyond the power, jurisdiction or au¬ 
thority of the Commission, and is unsupported by the 
complaint, evidence or findings. 

It was stipulated (R. 30-31) and the Commission found 
(R. 42-43) that Alberty’s Phospho B is recognized by the 
homeopathic school of medicine as a treatment of the 
symptoms due to anemia or asthenia, and that: 

Sleeplessness, nervousness, irritability, sensitiveness, 
lassitude, and weakness, may be symptoms of anemia 
or asthenia, and when due thereto, but not otherwise, 
the product, according to the principles of the homeo- 
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pathic school but not according to those of the allo¬ 
pathic school, is of value in the treatment of these 
symptoms, independent of the Vitamin Bl. There are 
many other causes of those symptoms beside anemia 
and asthenia. 

In its order on this product the Commission required, in 
addition to the affirmative statements previously discussed, 
that the representations “be expressly limited to claims 
of value made for the preparation under the principles of 
the homeopathic school of medicine ,f (R. 52, emphasis sup¬ 
plied). 4 We believe that the italicized words go too far 
and should be stricken. 

The Commission can not of course deny that under the 
principles of the homeopathic school the products are a 
valid treatment of the stated conditions when due to anemia 
or asthenia. It has expressly found that the products 
have such value (R. 43). Consequently, it can not be the 
position of the Commission that a representation to that 
effect, but without limitation to homeopathic principles, 
is in itself false or misleading, unless the Commission is to 
deny entirely the validity of homeopathic principles. This, 
we assume, it does not intend to do. Presumably, there¬ 
fore, it must be the Commission’s position that such a 
representation is misleading because it “fails to reveal 
facts material in the light of [the other] representations” 
within the meaning of §15(a) of the Federal Trade Com¬ 
mission Act (15 U. S. C. 55(a)). In other words, the 
Commission apparently takes the view that support for 
homeopathic principles is so narrow that the advertise¬ 
ment of any homeopathic remedy will mislead unless it 
reveals to prospective purchasers that only that school, 


4 The field of medicine is divided into two schools—the homeopa¬ 
thic and the allopathic. The homeopathic school believes in treating 
disease by drugs which will produce in a healthy person symptoms 
similar to those of the disease, whereas the allopathic school believes 
in treating disease by the use of agents producing effects different 
from those of the disease. Dorland, The American Illustrated Medi¬ 
cal Dictionary, 20th ed., 1944. 
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and not the allopathic school, recognizes the validity of the 
treatment. The Commission does not of course require 
such a limiting statement in the case of allopathic remedies, 
as is evidenced by the order in this case. The Com¬ 
mission’s decision, therefore, represents a fundamental 
discrimination between the two schools of medicine. 

Though a minority group, the homeopathic school of 
medicine is well recognized and has a wide following. 
There are homeopathic hospitals in most of the large cities 
of the nation, including Washington, D. C., and in many 
of the smaller cities as well. Homeopathy is taught in 
many medical schools. The American Medical Association 
and the College of Physicians and Surgeons draw no dis¬ 
tinction in their membership and honors between those who 
follow the homeopathic and those who adhere to the allo¬ 
pathic treatment of diesases. 

Nor is there anything in the Federal Trade Commission 
Act, the debates preceding it, or the cases interpreting it 
which in any way supports the arbitrary distinction made 
bv the Commission between these two schools. On the 
contrary, the Federal Trade Commission Act expressly 
recognizes the homeopathic school of medicine as a Valid 
one, and in fact accords it the same standing as the allo¬ 
pathic school. Thus §15(c) of the Act (15 U. S. C. 55(c)) 
defines the term “drug” as used in the statute as “articles 
recognized in the official United States Pharmacopoeia, 
official Homoeopathic Pharmacopoeia of the United States, 
or official National Formulary, or any supplement to any 
of them.” Thereby the Act makes explicit the intention 
of Congress that no distinction is to be made between 
the two schools in the enforcement of the Federal Trade 
Commission Act. 

Further confirmation of this Congressional intention is 
found in the Federal Food, Drug, and Cosmetic Act. Sec¬ 
tion 201(g) of that Act (21 U. S. C. 321(g)) similarly 
defines “drug” as used throughout its provisions as 
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“articles recognized in the official United States Pharma¬ 
copoeia, official Homoeopathic Pharmacopoeia of the United 
States, or official National Formulary, or any supplement 
to any of them.” Again, §201 (j) of that Act (2i U. S. C. 
321 (j)) defines “official compendium” to include precisely 
the same official publications, including of course the of¬ 
ficial Homoeopathic Pharmacopoeia of the United States. 

It would seem clear, therefore, that in prescribing this 
requirement in its order, the Commission has not only 
gone beyond the authority given it by Congress but has 
acted in a way inconsistent with the intent of Congress. 
In addition, it has adopted this remedy without any record 
support for such action. There is no evidence or finding 
as to the relative number of adherents to each school, 
either among professional men or among the public. Nor 
is there anything in the record concerning the views of the 
Commission as to the respective merits or following of 
the two schools. In fact, there is nothing whatsoever in 
the record concerning either school, except the bare con¬ 
clusion of the Commission that representations concern¬ 
ing homeopathic remedies must be expressly limited to 
claims made under the principles of that school. 

The Commission may be of the view that the Court 
can take judicial notice that there are more adherents to 
the allopathic school. We would not agree that the doc¬ 
trine of judicial notice can be taken even that far. But 
to support such a requirement as the Commission has im¬ 
posed here, it would not be enough simply that there are 
numerically fewer followers of the homeopathic principles. 
Adherence to the homeopathic principles must be so ex¬ 
tremely narrow that it is misleading not to inform the 
public that the product is recognized as a remedy only 
by that school. There is nothing whatever in the evi¬ 
dence or findings to meet this test. And certainly the 
Commission cannot ask the Court to take judicial notice 
to that effect. 
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Compliance with the order would of course do petition¬ 
ers great harm. Most purchasers are totally unfamiliar 
with the terms “homeopathic” and “allopathic”, and 
have no idea as to the difference between the two schools 
of thought. Thus to be required to advertise that the 
claims are made only under the principles of the homeo¬ 
pathic school would produce strange and misleading con¬ 
notations in the mind of the average reader. He would 
know there was some limitation on the claims, but would 
not know what that limitation was. There is a tendency 
on the part of purchasers, particularly in the field of 
drugs, to distrust that which is unfamiliar and unknown. 
Consequently, use of this unfamiliar term -would undoubt¬ 
edly dissuade purchasers from buying the product and turn 
them to products about which no such limiting statement 
is made. 

We submit that this requirement of the order goes fur¬ 
ther than is necessary to eliminate the evil found, is be¬ 
yond the power, jurisdiction or authority of the Commis¬ 
sion, and is unsupported by the complaint, evidence or 
findings. It may be that one of these schools has more 
adherents or is better recognized than the other. But Con¬ 
gress has never acknowledged any distinction between the 
two, and has never given the Commission authority to 
treat one differently from the other. On the contrary, 
Congress has in both the Federal Trade Commission Act 
and the Federal Food, Drug, and Cosmetic Act expressly 
indicated that the two schools should be treated the same. 
If there is to be a change in this position, Congress should 
make that decision and not the Commission. And cer¬ 
tainly the Commission can make no such fundamental 
change by administrative fiat and without any evidence or 
finding supporting its basically different treatment of the 
two schools. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the order of the Commission should be modified by 
striking therefrom the provisions as prayed in the peti¬ 
tion for review. 

Carl McFarland 
Ashley Sellers 
Kenneth L. Kimble 
Daniel H. Pollitt 
1302 18th Street, N. W. 
Washington 6, D. C. 

Counsel for Petitioners. 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9843 

I 

Ada J. Alberty, Helen M. Alberty Hackworth, Florence 
M. Alberty St. Clair, Harry R. Alberty, and Margaret 
M. Alberty Quinn, Copartners Trading Under the 
Names of Alberty Food Products, The Alberty Food 
Products, Alberty Products, Alberty Products Sales Co., 
The Cap-Lone Co., and Cheno Products; and Kenneth 
Hackworth, petitioners 

v. 

Federal Trade Commission, respondent 

BRIEF FOR RESPONDENTS 
I 

COUNTERSTATEMENT OF THE CASE 

r—- 

This case arises upon petition to review and modify an order 
to cease and desist entered against petitioners by the Federal 
Trade Commission on February 4, 1948 (App., pp. 48-53). 
The petitioners urge the Court to modify the order by striking 
therefrom requirements that future advertisements of three of 
petitioners’ products, “Oxorin Tablets,” “Zen,” and “Vitamin 
A Shark Liver Oil” disclose affirmatively that the ailments for 
which these products are recommended are less frequently 
caused by conditions which the products will remedy than by 
conditions which the products will not remedy (App., pp. 2, 3). 
Petitioners also ask that the paragraph of the order relating to 
petitioners’ product “Alberty’s Phospo-B” or “Phloxo-B” 
(App., p. 3) be modified by striking the requirement that fu¬ 
ture advertisements of this product recommending it as having 
therapeutic value in the treatment of sleeplessness, nervous¬ 
ness, irritability, or sensitiveness reveal that said symptoms are 

(i) 
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frequently due to causes other than anemia or asthenia which 
this product will remedy according to the teaching of the Home¬ 
opathic School of Medicine (App., pp. 26,42-43). Petitioners 
also ask that this paragraph of the order (App., p. 3) be modi¬ 
fied by striking the requirement that claims that this product 
has therapeutic value in the treatment of sleeplessness, ner¬ 
vousness, irritability, or sensitiveness be expressly limited to 
claims of value made for the preparation under the principles 
of the Homeopathic School of Medicine in cases in which these 
symptoms are due to anemia or asthenia. Petitioners make 
no objection to other parts of the order. 

The order is based upon a complaint (App., pp. 5-13) is¬ 
sued by the Commission on December 14, 1943, charging pe¬ 
titioners with engaging in unfair and deceptive acts and prac¬ 
tices in violation of the Federal Trade Commission Act (52 
stat. Ill, 114; 15 U. S. C. A., secs. 45, 52). Petitioners filed 
an answer (App., pp. 13-15) and the facts were stipulated 
(App., pp. 15-30; 30-31). After the entry of the order to cease 
and desist on February 4,1948 (App., pp. 48-53), the petition¬ 
ers, on March 26,194S, filed a petition with the Commission to 
modify the order (App., pp. 54-55) which petition was denied 
by the Commission (App., pp. 58-60) after the filing of briefs 
and oral argument. 

The parties stipulated that petitioners’ advertising had rep¬ 
resented that by use of “Oxorin Tablets” the blood and red 
corpuscles of the user will be rendered stronger, more vital and 
active and will perform their functions better, and will correct 
run-down conditions and bring back energy (App., p. 19). It 
was also stipulated that the Commission had expert witnesses 
available who, if called, would testify that “Oxorin” will have 
no beneficial effect upon the blood or the red corpuscles thereof, 
except in cases of simple iron deficiency anemia, and that there 
are many causes of run-down conditions and lack of energy 

which will not be beneficially affected in any way by “Oxorin” 
(App., p. 19). It was also stipulated that the Commission 

could consider the stipulated facts as if the witnesses had been 
called and testified (R., p. 20). 
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It was then stipulated that petitioners’ advertisements of 
their product “Zen” had represented that from three Zen tab¬ 
lets the user will obtain fifteen grains of iron; that “Zen” is a 
blood builder and that it will restore energy to those who lack it 
(App., p. 20). It was further stipulated that the Commission 
had competent, expert witnesses available who, if called, would 
testify that three Zen tablets would give only about two and 
one-half grains of iron and that although the preparation has 
some value in the treatment of iron deficiency anemia, it is 
not a blood builder except in case of simple anemia, and that 
there are many causes of lack of energy which will not be bene¬ 
ficially affected in any way by the use of “Zen” (App., pp. 
20-21). Again it was stipulated that the Commission could 
treat the matter as if the witnesses had been called and had 
testified (App., p. 21). 

It was also stipulated that competent witnesses were avail¬ 
able who would testify that the cause of lassitude described by 
such expressions as “weary,” “tired,” “run down,” “just drag¬ 
ging around,” “no ambition left,” “slipping,” “all gone” and 
the like are so numerous that in the aggregate they are due 
much less frequently to iron deficiency anemia than to other 
causes, and that the Commission could treat the case as if these 
witnesses had testified (App. 21). 

It was next stipulated that petitioners’ advertisements of 
their product “Alberty’s Vitamin A Shark Liver Oil” had 
represented, among other things, that lack of energy in chil¬ 
dren is due to a deficiency of Vitamin A and will be benefited 
by the use of this product (App., p. 22). It was then stipu¬ 
lated that the Commission had competent, expert witnesses 
available who would testify that lack of energy in children 
is due to many causes and in the aggregate is due much less 
frequently to Vitamin A deficiency than to other causes, and 
that only when due to such deficiency will it be benefited by the 
use of Vitamin A in therapeutic quantities, but not in lesser 
amounts (App., p. 24). It was again stipulated that the Com¬ 
mission could treat the matter as if the witnesses had been 
called and testified (App., p. 24). 
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It was then stipulated that petitioners’ advertisements of its 
product “Phospo-B,” now called “Phloxo-B,” had represented 
that sleeplessness, excitability, nervousness, upset feeling, ir¬ 
ritability, sensitiveness and poor memory are due to deficiencies 
of Vitamin Bi, and will be cured or substantially benefited by 
this preparation (App., p. 26). 

It was then stipulated that according to the principles of 
the Homeopathic School of Medicine, but not of the Allopathic 
School, this product is of value in the treatment of symptoms 
due to anemia or asthenia; that excitability, upset feelings 
and poor memory are not manifestations or symptoms of 
anemia or asthenia; that sleeplessness, nervousness, irritability, 
sensitiveness, lassitude and weakness may be symptoms of 
anemia or asthenia, and when due thereto but not otherwise, 
the product, according to the principles of the Homeopathic 
School but not according to those of the Allopathic School, is 
of value in the treatment of those symptoms independent of 
Vitamin Bi (App., pp. 30-31). It was then stipulated that 
there are many other causes of these symptoms beside anemia 
or asthenia (App., p. 31). 

The Commission said that the evil sought to be remedied 
by the disclosure requirements of the order, other than than 
those relating to the Homeopathic School of Medicine, lies 
in the false suggestions inherent in the petitioners’ advertising 
that the symptoms or conditions referred to therein are probably 
due to particular causes which will be benefited by petitioners’ 
preparations (App., pp. 46-47, 60). 

1 II 

r 

SUMMARY OF THE ARGUMENT 

The Federal Trade Commission Act authorizes the Com¬ 
mission to order a respondent to cease and desist from using 
an unfair act or practice. A practice may be negative as well 
as affirmative. Therefore, when a failure to take affirmative 
action, such as a failure to disclose facts, results in deception, 
the courts have always sustained orders of the Commission 
which commanded respondents to take affirmative action. 
Section 15 of the Federal Trade Commission Act (52 stat. 116; 


5 


15 U. S. C. A., sec. 25) provides that in determining whether an 
advertisement of a drug is misleading, the Commission: must 
take into account not only the representations made, “but also 
the extent to which the advertisement fails to reveal facts 
material in the light of such representations * * i Peti¬ 
tioners admit that their advertisements were misleading in a 
material respect. The Commission therefore was authorized 
to require reasonable affirmative disclosures in eliminating the 
evil. 

It is not true, as petitioners contend, that in selecting the 
remedy the Commission is limited to what is absolutely neces¬ 
sary to eliminate the evil. The Commission has a broad dis¬ 
cretion in choosing the remedy and may prescribe any appro¬ 
priate remedy provided that the order does not forbid the 
advertiser to tell anything which is true, provided that it does 
not interfere with his property or other legal rights, provided 
it does not go beyond the complaint and does not impose con¬ 
ditions which are obviously unreasonably drastic. An order is 
not drastic in this sense merely because it requires more than 
the minimum necessary to eradicate the evil. An advertiser 
has no inalienable legal right to reveal less than the full truth 
concerning his product. The present order does not forbid the 
petitioners to say anything which is true, interfere with their 
property or other legal rights, exceed the complaint or impose 
onerous or drastic conditions. 

In fact, the Commission has not gone further in this case 
than is necessary to eliminate the evil and the advertisements 
which petitioners now propose to use would not be adequate 
for this purpose. The Commission is the trier of the facts and 
the meaning of an advertisement to the public is a question of 
fact. It is not necessary for the Commission to call witnesses 
to determine the meaning of an advertisement or its tendency 
and capacity to deceive. The Commission may make these 
determinations from its own reading of the advertisement. 

The Commission may require advertisements to be so care¬ 
fully worded as to protect the most ignorant and unsuspecting 
purchasers and even those purchasers who are fools. In pre¬ 
scribing the remedy, the Commission may draw upon its gen¬ 
eralized experience. 

861100 — 19—2 
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The order entered does not lead to unreasonable results and 
its validity cannot be tested by what may happen in future 
cases. 

The paragraph of the order which requires advertisements of 
petitioners’ product “Phospo-B” or “Phloxo-B” to disclose that 
it is considered valuable only by the Homeopathic School of 
Medicine, prescribes the giving of information which is rea¬ 
sonable and material in the light of the general claim in the 
advertisements that the product will remedy sleeplessness, 
nervousness, sensitiveness, lassitude, and weakness. In fact, it 
is considered a remedy only by the Homeopathic and not by the 
Allopathic School of Medicine. The Homeopathic School is 
relied on only by a minority of the members of the purchasing 
public. The order of the Commission makes no distinction be¬ 
tween the two schools. It merely affords the purchasing public 
an opportunity to make its own choice and its own distinctions. 
It goes no further than to require a brief statement of a true 
fact which is, under the circumstances, of importance to a large 
group of the members of the purchasing public. 


ARGUMENT 

1. The Commission may require affirmative disclosures in 

advertisements 

The petitioners contend that the order which requires them 
to make affirmative disclosures in their advertisements must 
be stricken if the requirements are not necessary to correct the 
original misrepresentations made in former advertisements 
(Brief, p. 17). Their contention seems to be that the Com¬ 
mission does not have power to prescribe a remedy for the 
admitted misrepresentations, but that on the contrary it must 
resort to that remedy suggested by the respondents which 
requires the least possible exertion on the part of the admit¬ 
tedly guilty parties. 

Petitioners point out (Brief, p. 18) that under the provision 
of Section 5 (b) of the Federal Trade Commission Act [52 
Stat. Ill; 15 U. S. C. A. 45 (b)], the Commission is limited 
to issuing an order requiring the party responsible for a viola- 
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tion of the Act “to cease and desist from using * * * such 
act or practice.” There is no doubt that a misrepresentation 
in an advertisment is a practice in violation of the Act which 
the Commission may ban. A practice may be negative as well 
as affirmative. Advertisers may engage in the practice of fail¬ 
ing to reveal important facts as well as in the practice of mak¬ 
ing misleading affirmative statements. The Act does not say 
that the unfair method of competition or the unfair or decep¬ 
tive act or practice which may be banned must be an affirma¬ 
tive act. Therefore, when failure to make a disclosure or to 
take other affirmative action results in deception the failure 
to disclose or to take other affirmative action is treated by the 
courts as an unfair practice which the Commission may elimi¬ 
nate. For this purpose the Commission may require affirmative 
disclosures or other affirmative acts which will eliminate; the 
deception caused by the unfair practice of failing to reveal, 
Paul v. Federal Trade Commission, 83 App. D. C. 232, 233; 
169 F. 2d 294, 295 (C. C. A. D. C., 1948); Dorfman v. Federal 
Trade Commission, 144 F. 2d 737, 739 (C. C. A. 8, 1944) ; 
Segal v. Federal Trade Commission, 142 F. 2d 255 (C. C. A. 2, 
1944); Haskelite Manufacturing Corp. v. Federal Trade Com- 
missicm, 127 F. 2d 765, 766 (C. C. A. 7,1942). 

Therefore, if petitioners’ advertisements have resulted, or 
had the tendency to result, in deception because of failure to 
make affirmative disclosures, the Commission, under the pro¬ 
visions of Section 5 (b) of the Act [52 Stat. Ill; 15 U. S. C: A. 
45 (b) ], may order them to cease and desist from continuing 
the unfair practice of failing to reveal. It may accomplish 
this by requiring appropriate affirmative disclosures in accord¬ 
ance with the authorities last cited. The dissemination of a 
false advertisement of a drug is an unfair or deceptive act or 
practice under the provisions of Section 5 of the Federal Trade 
Commission Act, as Section 12 of the Act provides (15 U. S. C. 
A. 52; 52 Stat. 114). Section 15 (a) of the Act [52 Stat. 116; 
15 U. S. C. A. 55 (a)] provides that in determining whether 
an advertisement of a drug is misleading the Commission must 
take into account not only the representations made “but also 
the extent to which the advertisement fails to reveal facts 
material in the light of such representations * * If the 
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failure of petitioners' published advertisements to reveal is 
misleading in a material respect as provided by Section 15 of 
the Act (15 U. S. C. A. 55; 52 Stat. 116), there is no doubt that 
the Commission may require such affirmative disclosures as 
are appropriate for the correction of the deception. 

For example, in American Medical Products v. Federal Trade 
Commisison, 136 F. 2d 426, 427 (C. C. A. 9, 1943), the re¬ 
spondents had represented a product “Reduce-oids” as a cure 
or remedy for obesity. The Commission’s order forbade them 
to disseminate any advertisement which failed “to reveal that 
said preparation should only be used under competent medical 
supervision; that the unsupervised use of said preparation by 
persons not skilled in the diagnosis and treatment of thyroid 
treatments may result in serious and irreparable injury to 
health; that said preparation is definitely harmful if used by 
persons having diabetes, goiter, tuberculosis, arteriosclerosis or 
coronary diseases; and that the use of said preparation over a 
long period of time may cause the breaking down of muscular 
and other tissues, as well as fat tissues, causing irritation of 
nerve tissue, nervousness, irritability and increased heart rate, 
with possible irreparable injury to health even to a normal 
individual.” 

The court sustained this complicated order, saying: 

The order does not require petitioners to reveal any¬ 
thing. It requires them to cease and desist from dis¬ 
seminating false advertisments, particularly those de¬ 
scribed in the order, but it does not require them to ad¬ 
vertise at all. If petitioners do not choose to advertise 
truthfully, they may, and should, discontinue advertis¬ 
ing. * * * Petitioners have no constitutional 
right to disseminate false advertisements * # *. 

2. The law does not require the Commission to select any 
particular remedy which may be adequate to eliminate the 
evil. It may prescribe any remedy which will eliminate the 
evil and which does not invade the petitioners’ property or 
other legal rights, forbid them to state the truth, exceed the 
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allegations of the complaint, or impose unnecessarily 

onerous and drastic conditions on them 

Petitioners freely admit that their advertisements were mis¬ 
leading in a material respect (Brief, pp. 13, 22, 23). Their 
arguments that certain statements are not misleading all relate 
to advertisements which they now say would be adequate, not 
to advertisements which they actually used. Their asser¬ 
tion is that the disclosures required by the order are more than 
is necessary to correct the evil. They then contend that the 
Commission in prescribing a remedy is limited to the bare 
minimum which will eradicate the evil (Brief, p. 17). 

Our position is that once the dissemination of a false adver¬ 
tisement has been proved—and here it is admitted—the Com¬ 
mission may select any appropriate remedy provided that it 
does not forbid the advertiser to say something which is true, 
does not interfere with the advertiser’s property or other legal 
rights, does not exceed the complaint and is not of such a nature 
as to be unnecessarily drastic. It is not unnecessarily drastic 
merely because it requires more than the minimum. The 
order is valid unless it “has no reasonable relation to the 
unlawful practices found to exist,” Siegel v. Federal Trade 
Commission, 327 U. S. 608, 611-613 (1946). In this connec¬ 
tion we submit that an advertiser has no inalienable right to 
state less than the full truth concerning his product, cf. 
American Medical Products v. Federal Trade Commission, 136 
F. 2d 426, supra. It is not the right of an “honest advertiser” 
to attract customers by omitting information which, if dis¬ 
closed, would prevent many of them from purchasing (Peti¬ 
tioners’ Brief, pp. 14, 24). Petitioners admit that the require¬ 
ment of the order to which they object would dissuade those 
to whom the product would not be helpful from buying (Pe¬ 
titioners’ Brief, pp. 14, 24). They do not explain why they 
have a legal right to require purchasers to gamble on 
whether they want the product or not (Petitioners’ Brief, p. 
14), instead of consulting a physician (Petitioners’ Brief, p. 
24), when the true facts can be easily stated. They do not 
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explain why the public is not entitled to know how “frequently” 
their purchases will be useless and their money wasted. They 
are, in fact, asking the court to administer the Federal Trade 
Commission Act for their protection, not for the protection of 
the public. The purpose of the Act, however, is to protect the 
public. Federal Trade Commission v. Klesner, 280 U. S. 19, 
27 (1929); Gimbel Bros . v. Federal Trade Commission, 116 F. 
2d 578, 579 (C. C. A. 2,1941); Gulf Oil Corp. v. Federal Trade 
Commission, 150 F. 2d 106, 108 (C. C. A. 5, 1945); cf. Royal 
Baking Powder Co. v. Federal Trade Commission, 281 F. 744, 
752 (C. C. A. 2,1922). 

In Federal Trade Commission v. Royal Milling Co., 288 U. S. 
212, 217 (1933), cited by petitioners (Brief, pp. 18, 32), the 
Supreme Court did not hold that there was in all cases a limi¬ 
tation upon the Commission to go no further than requiring 
the absolute minimum necessary to eliminate the evil. It held 
instead that the Commission could not require the complete 
elimination of a valuable though partially deceptive trade 
name where the deception could be cured and the property 
right in the trade name saved by permitting continued use of 
the trade name with proper qualifying words. 

The lottery cases cited by petitioners (Brief, p. 32) do not 
support their contention. In those cases the petitioners had 
been proved guilty of selling candy so packed as to involve the 
use of a lottery scheme when sold to the public. The orders 
of the Commission forbade the respondents not only to sell 
candy so packed and assembled that retail sales were designed 
to be made by lottery, but also to sell candy so assembled that 
sales might be made by lottery. In the view which the courts 
took at that time of the meaning of such orders, the orders 
were too broad in that they subjected petitioners to contempt 
proceedings for the uncontrolled acts of other parties, Federal 
Trade Commission v. Miller Co. 97 F. 2d 563, 564 (C. C. A. 1, 
1938). There is, of course, a legal right not to be subjected 
to punishment for contempt because of the uncontrolled acts 
of others. 

Furthermore, the courts are not unanimous in holding that 
this is the effect of such orders and the United States Court of 
Appeals for the Seventh Circuit has now taken a different 
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view as to the meaning of such orders from that expressed in 
the McLean case which petitioners cite (Brief, p. 32 ), Nop¬ 
tional Candy Co. v. Federal Trade Commission, 104 F. 2d 999, 
1005 (C. C. A. 7, 1939); cert, denied 308 U. S. 610 (1939); 
Ostler Co. v. Federal Trade Commission, 106 F. 2d 962, 965 
(C. C. A. 10,1939); cert, denied, 309 XJ. S. 675 (1940). 

Bear Mill Manufacturing Co. v. Federal Trade Commission, 
98 F. 2d 67 (C. C. A. 2, 1938), cited by petitioners (Brief, p. 
32) is a case in which the Commission forbade the respondent, 
which was not a manufacturer, to use the name “Bear Mill 
Manufacturing Co., Inc.” which had been used for many 
years. This was a “corporate and trade name of many years’ 
standing and of evidently excellent repute.” The court merely 
held the Commission could not destroy this property right 
when the evil could be eliminated by adding corrective qualify¬ 
ing words. 

The petitioners admit that the cases cited at the bottom of 
page 32 and at the top of page 33 of their brief all involve prop¬ 
erty rights in trade or product names (Brief, p. 32). In some 
of these cases there are other reasons why they are not in 
point here. In Federal Trade Commission v. Cassoff, 38 F. 2d 
790 (C. C. A. 2, 1930), the order forbade use of the names 
“White Shellac” or “Orange Shellac” to describe a product 
not composed entirely of shellac gum, unless accompanied with 
percentages of other substances in the compound. This re¬ 
quired a disclosure of petitioners’ formula. Furthermore, the 
representations contained in the names “White Shellac” and 
“Orange Shellac” were partially true. The products did con¬ 
tain some shellac gum. The court held that the percentages 
could not be required if the names were accompanied by a clear 
statement, of one kind or another, showing that the product 
was not 100% shellac. That is, the court held that a require¬ 
ment of percentages, when a milder modification will do, is 
too drastic. In the case at bar, the Commission has not re¬ 
quired any statement of percentages as petitioners point out 
(Brief, pp. 28-29). 

In Federal Trade Commission v. Good-Grape Co., 45 F. 2d 
70 (C. C. A. 6, 1930), the Commission forbade respondents to 
use the word “grape” except to describe a product made in sub- 
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stantial part of natural grape juice. This interfered with the 
respondent’s right to describe an imitation product as “imita¬ 
tion grape.” The order therefore forbade the respondents to 
state the truth when they sold an imitation grape product. 

In Federal Trade Commission v. Morrissey, 47 F. 2d 101 
(C. C. A. 7, 1931), the order likewise forbade the use of the 
name of a fruit even in saying that the product simulated the 
taste of that fruit. The order therefore forbade the respond¬ 
ents to state the truth. 

In Federal Trade Commission v. Hires Turner Glass Co., 81 
F. 2d 362 (C. C. A. 3,1935), the petitioners sold mirrors which 
had a protective backing of shellac and powdered copper. Mir¬ 
rors of some other vendors were actually backed by a sheet of 
copper electrically applied. The petitioners were forbidden 
absolutely to refer to their mirrors as “copper backed mirrors.” 
But, of course, they were copper backed to the extent of the 
powdered copper. The deception could be removed by ex¬ 
plaining that the copper backs were not electrically applied. 
The order again forbade them to tell the truth. 

N. Fleugleman and Company v. Federal Trade Commission, 
37 F. 2d 59 (C. C. A. 2,1930), held that a respondent who sold 
goods which had a satin weave could not be absolutely re¬ 
strained from using the trade marks “satin maid” or “satin- 
ized,” but must be allowed to qualify the trade names by a 
statement that the fabrics were cotton. The products did 
have a satin weave. To the extent that the representations 
■were true, the respondents could not be restrained from making 
them. 

In Parker Pen Company v. Federal Trade Commission, 159 
F. 2d 509 (C. C. A. 7, 1946), the petitioner’s statement that 
pens were guaranteed for life was held to be untrue because a 
small charge was made each time the pens were repaired. 
That is, there was a condition attached to the guarantee which 
the advertisements did not disclose. The order forbade the 
vendor to use the words “guaranteed for life” alone or in con¬ 
junction with other words except when no charge was made 
for repairs. But this, the court held, forbade the petitioners 
to state the full facts, namely, that the guarantee was subject 
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to a charge of 354. Again, the order was so broad that it 
forbade the petitioners to tell the truth. 

Siegel v. Federal Trade Commission, 327 U. S. 608 (1946), 
held that the Commission abused its discretion in ordering the 
excision of a trade name when the evil could be eliminated by- 
retaining the trade name with an explanation of the truth. 
The order interfered unnecessarily with a property right. 

In Federal Trade Commission v. A. P. W. Paper Company, 
328 U. S. 193 (1946), cited by petitioners (Brief, p. 33), the 
respondents had used the trade mark “Red Cross,” which was 
legal under existing statutes, since its use antedated 1905. The 
court held that this lawful use of the trade mark could not be 
absolutely banned, but that the Commission could require the 
addition of language which would remove any misleading in¬ 
ference that the products were sponsored by the American 
National Red Cross. Again, the order interfered unnecessarily 
with a property right. 

Educators Association v. Federal Trade Commission, 108 F. 
2d 470 (C. C. A. 2, 1939), modified 118 F. 2d 562, cited by pe¬ 
titioners (Brief, p. 33), again merely holds that the Commis¬ 
sion can not completely excise corporate and trade names where 
the evil will be eliminated by permitting their use with an 
explanation. 

Belmont Laboratories v. Federal Trade Commission, 103 F. 
2d 538 (C. C. A. 3, 1939), discussed by petitioners (Brief, p. 
33), is a case in which the Commission’s order was so broad as 
to prohibit truthful statements about the product. The order 
forbade them to state that their product was a remedy for skin 
diseases, although it was in fact a remedy for skin diseases due 
to external causes. 

Petitioners’ discussion (Brief, p. 34) of Ultra-Violet Products 
v. Federal Trade Commission, 143 F. 2d 814 (C. C. A. 9,1944), 
shows that in this case, also, the order went so far as to forbid 
the petitioners to make truthful statements. 

In Allen B. Wrisley Company v. Federal Trade Commission, 
113 F. 2d 437 (C. C. A. 7,1940), discussed by petitioners (Brief, 
p. 35), the misrepresentation involved was that a certain soap 
was 100% olive oil. The order of the Commission forbade the 
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petitioners to use the word "olive” to describe this soap unless 
they also designated each other oil used in the soap in the order 
of its predominance by volume. The majority opinion held 
that the order was broader than the issue tendered by the com¬ 
plaint (Opinion, p. 442), and that the only charge made by the 
complaint was that petitioners had made the single representa¬ 
tion that the soap was 100% olive oil. Therefore, the court held 
that the Commission could go no further than to eliminate the 
deception charged and that this could be done simply by use of 
the words which indicated that the soap was not 100% olive 
oil. It held that if the petitioners stated that the soap was 
not 100% olive oil, it was immaterial what other oils it con¬ 
tained. 

The decision is that the order goes further than the charges 
of the complaint and requires acts which have no effect in the 
elimination of the deception charged. From this, the peti¬ 
tioners reason that the requirement of the instant order that 
the advertisements must show that the product frequently is 
not, or less frequently is, a remedy for the condition which it will 
sometimes cure must be eliminated. 

But the complaint in this case is entirely different. It spe¬ 
cifically alleges that a part of the misrepresentation charged 
is the failure to disclose the likelihood that the product will not 
cure the ailment (Complaint paragraphs seventeen and thirty- 
three, App., pp. 8-9, p. 11). The Wrisley case merely holds 
that the order cannot exceed the complaint, not that the 
Commission is limited to an order which imposes the least 
possible inconvenience on the respondent. 

In Gimbel Bros. v. Federal Trade Commission , 116 F. 2d 578 
(C. C. A. 2, 1941), discussed by petitioners (Brief, p. 36), it 
was also held that the order exceeded the complaint. Further¬ 
more, the order required that, in advertising fabrics composed 
only partially of wool, the respondent must describe each con¬ 
stituent fiber in its order and predominance by weight; and 
if any fiber was not present in a substantial amount by weight 
the percentage in which such fiber was present was required 
to be stated. This, as the court pointed out, would require a 
retailer to make a laboratory test of each piece of goods put on 
sale Such nhrases as "mixtures of wool and rayon” were held 


15 


to be sufficient to eliminate the evil charged in the complaint 
witout imposing such drastic conditions on the respondent. 
No drastic conditions appear in the instant order. 

In United States v. Six Dozen Bottles, 158 F. 2d 667, 669 
(C. C. A. 7,1947), cited by petitioners (Brief, p. 25), the court 
had under consideration the following statement: “The family 
medicine of five generations designed for relief from functional 
constipation and, when these troubles are due to constipation, 
for relief from nervousness, indigestion, upset stomach, head¬ 
aches, loss of sleep and appetite, flatulence, foul breath, and 
coated tongue [italics supplied].” 

This statement is similar to, but by no means identical with, 
that which petitioners propose (Brief, p. 23). When analyzed, 
each conveys the same thought, but the arrangement of words 
may alter general impressions. The trier of the facts might 
well find that the italicized words are more emphatic than the 
words used in petitioner’s proposed advertisement. The court, 
in the case cited, said of the statement first quoted above: “It 
appears there could be nothing misleading in this statement.” 
The court was considering only the statement before it and, we 
submit, did not lay down a rule of law applicable to all future 
similar statements, particularly when tested under different 
statutes. To do so would limit the power of the Commission, 
and other agencies designated to try facts, to perform then- 
functions. The statement is at best only a dictum since the 
decision was that in spite of this statement other factors jus¬ 
tified the jury in finding the label under consideration 
misleading. 

If the statement does establish a precedent to be followed in 
other cases, it cannot be applied here for the petitioners did 
not make this or any other similar statement in their advertis¬ 
ing. Their advertisements were admittedly false. There is 
nothing in this decision which deprives the Commission of its 
power to prescribe the remedy. 

The cases therefore do not support the proposition that the 
Commission is limited to any minimum in selecting a remedy, 
provided it does not invade the petitioners’ property or other 
legal rights or their right to state the truth, does not exceed the 
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complaint, or impose unreasonably drastic conditions which are 
not necessary to eliminate the evil. 

On the contrary the Commission exercises a broad discretion 
in selecting the remedy, Siegel Company v. Federal Trade Corn- 
mission 327 U. S. 608, 611 (1946); Federal Trade Commission 
v. A. P. W. Paper Company 328 U. S. 193, 203-204 (1946). 
We, however, of course, agree with petitioners that in a proper 
case the court has power to modify the remedy prescribed 
(Petitioners’ Brief, pp. 18, 19), Siegel v. Federal Trade Com¬ 
mission, supra. The judicial review is limited, nevertheless, 
to determining whether the Commission has made an allow¬ 
able judgment in the choice of a remedy, not whether it has 
chosen the simplest remedy which will eliminate the evil, Fed¬ 
eral Trade Commission v. A. P. W. Paper Company, supra 328 
U. S. 193,203-204 (1946); Siegel Co. v. Federal Trade Commis¬ 
sion 327 U. S. 608, 612 (1946). The measure of the necessary 
relief is peculiarly within the province of the Commission, 
A. P. W. Paper Co. v. Federal Trade Commission, 149 F. 2d 
424, 427 (C. C. A. 2, 1945), affd. 328 U. S. 193 (1946), and in 
selecting the remedy the Commission is, for all practical pur¬ 
poses, supreme, Herzfeld v. Federal Trade Commission, 140 
F. 2d 207,209 (C. C. A. 2,1944). 

There may be some alternative remedy less drastic 
but adequately effective which might satisfy the require¬ 
ments of fairness and should be adopted. On this rec¬ 
ord, however, we cannot be sure that the Commission 
has abused its discretion in this respect, and only in that 
event should we interfere with its action [italics sup¬ 
plied], Parke, Austin & Lipscomb, Inc., v. Federal 
Trade Commission, 142 F. 2d 437,442 (C. C. A. 2,1944), 
cert, denied 323 U. S. 753 (1944). 

In the absence of an abuse of discretion, the matter of remedy 
is for the Commission, Deer v. Federal Trade Commission, 152 
F. 2d 65, 66 (C. C. A. 2, 1945); Perloff v. Federal Trade Com¬ 
mission, 150 F. 2d 757,760 (C. C. A. 3,1945). 

The Commission has not abused its discretion in this case 
even if it be assumed that some other order would be adequate. 
Petitioners do not claim and cannot at this late date claim that 
the order in this respect exceeds the allegations of the com- 
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plaint. The Commission’s order does not invade the property 
or other legal rights of the petitioners. They have no legal 
right to attract purchasers by failing to reveal facts which, if 
known, might induce them not to purchase (Petitioners’ Brief, 
p. 24). The order does not impose any unnecessarily drastic 
burdens on them, as the short form of advertisement proposed 
by the petitioners, which they state will comply with the Order, 
shows (Brief, p. 24). It does not forbid them to say anything 
which is true, but merely requires them to state the full truth 
in a manner which they may do easily (Petitioners’ Brief, p. 24). 
The Commission, not the petitioners, is empowered to choose 
the remedy. The fact that they are able to suggest a simpler 
remedy, even if it be assumed that it would be adequate, is 
not controlling. 

3. In fact the remedy proposed by the petitioners would not 

be adequate to eliminate the misrepresentations made, as the 

Commission has found 

We agree with the petitioners (Brief, pp. 13, 20) that the 
question of the appropriateness of the remedy prescribed by 
the Commission may be determined by confining the discussion 
to the product “Oxorin Tablets.” As petitioners state (Brief, 
p. 20), the Commission found that the advertisements circu¬ 
lated by them represented that this product would correct 
lassitude (represented by such expressions as “run-down con¬ 
ditions” and “lack of energy”). The tablets will correct lassi¬ 
tude when it is caused by simple iron deficiency anemia. They 
will not correct lassitude when due to other causes. Lassi¬ 
tude is due much less frequently to simple iron deficiency 
anemia than to other causes in the aggregate. Petitioners do 
not attack these findings. 

Referring directly to those of petitioners’ mineral and vita¬ 
min preparations (App., p. 46), which are the products involved 
in this petition to review, the Commission found that 
«* * * in f ac t the causes of such symptoms or con¬ 
ditions [for which the products are recommended] are so 
numerous that their mere existence creates no reasonable like¬ 
lihood that they will be benfited by said preparations” (App., 
p. 46). The Commission then found that in recommending a 
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product for designated ailments, symptoms, or conditions re¬ 
spondents (petitioners) suggest that the symptoms or condi¬ 
tions may be due to causes for which the preparation is benefi¬ 
cial and also that there is at least a reasonable chance that they 
are in fact due to such causes. This representation was found, 
whether made categorically or by suggestion, to be false if in 
a very substantial percentage of cases the ailments, symptoms, 
or conditions are due to causes which the product will not 
benefit, if unaccompanied by an appropriate disclosure of the 
possibility of other causes (App., pp. 46-47). The Commis¬ 
sion also found “the causes of lassitude, described by such 
expressions as ‘weary/ ‘tired/ ‘run-down/ ‘just dragging 
around/ ‘no ambition left/ ‘slipping/ or ‘gone/ and the like, 
are so numerous that in the aggregate they are due much less 
frequently to simple iron deficiency anemia than to other 
causes” (App., p. 37). The petitioners do not attack this 
finding. 

To correct the admittedly false representation that “Oxorin 
Tablets” will cure lassitude, whereas in fact they will cure it 
only when it is caused by iron-deficiency anemia, and since it 
is true that lassitude is much less frequently due to iron defi¬ 
ciency anemia than to other causes which “Oxorin Tablets” will 
not cure, the Commission has prescribed a remedy. We adopt 
the description of that remedy given by the petitioners (Brief, 
pp. 21-22). The Commission has directed petitioners to cease 
representing that “Oxorin Tablets” will correct lassitude unless 
(1) the representation is expressly limited to cases where the 
lassitude is due to iron-deficiency anemia, and (2) unless the 
advertisements reveal that lassitude is frequently caused by 
other factors and that in such cases the tablets will not be 
effective. 

The Court will observe immediately that the order requires 
nothing except the truth and as petitioners’ brief shows (Brief, 
p. 24) the truth may be stated easily, and petitioners may 
comply with the order by a simple statement which imposes 
no onerous burdens on them (Pets. Brief, p. 24). 

The petitioners raise no objection to the first requirement but 
object to the second (Brief, p. 22). The petitioners admit 
that the advertisements which they used were misleading 
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(Brief, p. 22) and that they did not contain the “when due” 
qualification which they now propose to use (Brief, p. 27). 
Therefore, it must be remembered not only at this point but 
throughout the entire discussion that the Court is not con¬ 
sidering a case in which the misrepresentation made was quali¬ 
fied by words which limited the value of the products to cases 
where the lassitude was due to simple iron-deficiency anemia 
(Pets. Brief, p. 27). The representations on which the order is 
based contained no such limitation. 

But if we assume that new advertisements will be used in 
which it is stated that “Oxorin Tablets” will correct lassitude 
which is due to iron-deficiency anemia, the advertisements will 
still be misleading. The Commission has so found. It has 
found that there are many causes of lassitude (run-down con¬ 
ditions and lack of energy) which will not be benefited by 
“Oxorin Tablets” (App., p. 36). It has also found that if a 
preparation is recommended as a remedy for an ailment and 
if in a very substantial number of cases the ailment is due to 
causes which the preparation will not remedy, the statement is 
false and deceptive if unaccompanied by an appropriate dis¬ 
closure of the possibility of other causes of the ailment (App., 
pp. 46-47). 

The Commission has also said that the evil sought to be 
eliminated by the disclosure requirements lies in the false sug¬ 
gestion inherent in the respondents’ advertising that symptoms 
or conditions referred to therein are probably due to particular 
causes which will be benefited by the respondents’ preparations. 
These false suggestions it has said obviously would not be 
eliminated by simple statements in the advertising, even 
though literally true, that the preparation will be of value in 
the treatment of designated symptoms or conditions when such 
symptoms or conditions are due to iron or vitamin deficiencies 
[the only curative properties in the product under considera¬ 
tion] (App. p. 60). 

We are concerned only with what the Commission said the 
advertisements meant, not with what it said they did not repre¬ 
sent (Pets. Brief, p. 26). 

It is not sufficient to say that the form of order proposed by 
petitioners discloses the possibility. The Commission here as 
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elsewhere is the judge of the appropriate remedy and empow¬ 
ered to determine what is an adequate disclosure of the 
possibility. 

The Commission is the trier of the facts and its findings if 
supported by substantial evidence are conclusive. Federal 
Trade Commission v. Standard Education Society, 302 U. S. 
112,117 (1937); Federal Trade Commission v. Algoma Lumber 
Co., 291 U. S. 67, 73 (1934); Federal Trade Commission v. Pa¬ 
cific States Paper Trade Association, 273 U. S. 52, 63 (1927), 
as this Court has held Federal Trade Commission v. Army & 
Navy Trading Co., 66 App. D. C. 394, 396, 88 F. 2d 776, 778 
(1937). The meaning of an advertisement to the public is a 
question of fact 1 and the Commission’s judgment as to its 
meaning and false and deceptive character is conclusive unless 
palpably wrong. 2 

The appraisal of the evidence and the inferences to be drawn 
from it are for the Commission, not the Courts. Federal Trade 
Commission v. Staley Manufacturing Co., et al., 324 U. S. 
746, 760 (1945). The meaning of an advertisement to the 
public, and whether it is calculated to deceive is a question of 
fact, and the Commission’s conclusion with respect thereto may 
not be disturbed unless arbitrary or clearly wrong ( Gulf Oil 

1 Leach v. Carlile, 238 U. S. 138, 139-140 (1922); Brougham, v. Blanton 
Manufacturing Co., 249 U. S. 495, 499-500 (1919); Houston v. St. Louis 
Independent Packing Co., 249 U. S. 479, 484 (1919) ; Farley v. Heininger, 70 
App. D. C. 200, 202-203,105 F. 2d 79, 81-82 (1939), cert, denied 308 U. S. 587 
(1939); Farley v. Simmons. 69 App. D. C. 110,113, 99 F. 2d 343, 346 (1938), 
cert, denied 305 U. S. 651 (1938); Chichester Chemical Co. v. United States, 
60 App. D. C. 134, 136, 49 F. 2d 516, 518 (1931). See also Sebrone Com¬ 
pany v. Federal Trade Commission, 135 F. 2d 676, 678-679 (C. C. A. 7,1943) ; 
Aronberg v. Federal Trade Conun ission, 132 F. 2d 165,168 (C. C. A. 7,1942) ; 
Federal Trade Commission v. Civil Service Training Bureau, 79 F. 2d 113, 
114-115 (C. C. A. 6, 1935). 

* Brougham v. Blanton Manufacturing Co., 249 U. S. 495, 499-500 (1919) ; 
Houston v. St. Louis Independent Packing Co., 249 U. S. 479, 484 (1919) ; 
Bates d Guild Co. v. Paj/ne, 194 U. S. 106,108-109 (1904) ; Farley v. Heininger, 
70 App. D. C. 2C0, 202-203, 105 F. 2d 79, 81-82 (1939), cert, denied 308 U. S. 
587 (1939) ; Farley v. Simmons, 69 App. D. C 110, 113, 99 F. 2d 343, 346 
(1938), cert, denied 305 U. S. 651 (1938); Aronberg v. Federal Trade Com¬ 
mission, 132 F. 2d 165, 168 (C. C. A. 7, 1942) ; Putnam v. Morgan, 172 F. 450 
(S. D. N. Y. 1909) ; Missouri Drug Company v. Wyman, 129 F. 623, 629 
(C. C. E. D. Mo. 1904). 
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Corporation v. Federal Trade Commission, 150 F. 2d 106, 108 
(C.C.A.5,1945)). 

It is not necessary for the Commission to call witnesses to 
determine the meaning of an advertisement or its tendency to 
deceive. It may make this determination from its own read¬ 
ing. 3 It may be that the form of order suggested by the peti¬ 
tioners would be adequate to protect some members of the 
public. The buying public, however, does not ordinarily care¬ 
fully weigh or study each word in an advertisement, Aronberg 
v. Federal Trade Commission, 132 F. 2d 165, 167 (C. C, A. 7, 
1942), which has “no other object than to draw attention to 
the article to be sold.” Rast v. Van Deman & Lewis, 240 U. S. 
342,365 (1916). 

In prescribing a remedy, the Commission may require an 
advertisement to be so carefully worded as to protect the most 
ignorant or unsuspecting purchaser. Progress Tailoring Co. v. 
Federal Trade Commission, 153 F. 2d 103, 106 (C. C. A. 7, 
1946). It may in fact insist that the advertising be so clear 
that fools cannot be deceived. Charles of the Ritz v. Federal 
Trade Commission, 143 F. 2d 676,6S0 (C. C. A. 2,1944): Aroru- 
berg v. Federal Trade Commission, 132 F. 2d 165,167 (C. C. A. 
7,1942); General Motors Corp. v. Federal Trade Commission, 
114 F. 2d 33, 36 (C. C. A. 2, 1940), cert, denied 312 U. S. 682 
(1941). 

We submit that this Court could not judicially determine 
that the advertisement which petitioners now propose would 
not mislead the most ignorant and unsuspecting, or fools, even 
if the advertisements before the Court had contained the qual¬ 
ification which petitioners now say would be adequate. The 

* Liggett <£ Myers Tobacco Co. v. Finger, 128 U. S. 182, 184 (1888); Aron- 
berg v. Federal Trade Commission, 132 F. 2d 165, 168 (C. C. A. 7, 1942); 
Stanley Laboratories v. Federal Trade Commission, 138 F. 2d 388, 393 
(C. C. A. 9, 1943) ; Federal Trade Cwtmission v. Civil Service Training 
Bureau, 79 F. 2d 113,115 (C. C. A. 6, 1935); Dubonnet Wine Corp. v. Atlas 
Import d Export Corp., 51 Fed. Supp. 73, 74 (S. D. N. Y. 1943); Dixie Pig 
Corporation v. Pig Stand Company, 31 S. W. 2d 325, 327 (Tex. Civ. App. 
1930), cert, denied 283 U. S. 831 (1931); Klotz v. Imperial Perfumery d 
Barber Supplies, 298 F. 174, 175-176 (S. D. N. Y. 1924); Duffy-Mott Co. v. 
United States, 285 F. 737, 738 (C. C. A 3, 1923); M. C. Peters Milling Co. v. 
International Sugar Feed No. 2 Co., 262 F. 336, 339-340 (C. C. A. 6, 1919); 
United States v. 267 Boxes of Macaroni, 225 F. 79, 81 (W. D. Pa. 1915). ! 
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unsuspecting, the ignorant, and the foolish who do not weigh 
or study the advertisement may well gain only the impression 
that the product is a cure for lassitude without regard to its 
cause. The Commission is entitled not only to appraise the 
facts of the particular case, but also to draw upon its general¬ 
ized experience. Siegel Co. v. Federal Trade Commission, 327 
U. S. 608,614 (1946). Even if the proposed advertisement had 
been used the fact that it may be literally true would not justify 
its use. United States v. Ninety-Five Barrels of Vinegar, 265 
U. S. 438, 443 (1924); Sebrone v. Federal Trade Commission, 
135 F. 2d 676, 679 (C. C. A. 7, 1943); Bockenstette v. Federal 
Trade Commission, 134 F. 2d 369, 371 (C. C. A. 10, 1943); cf. 
Farley v. Simmons, 69 App. D. C. 110, 113, cert, denied 305 
U. S. 651 (1938). 

We cannot agree with petitioners’ statement (Brief, p. 28) 
that the Commission made no finding that the “when due” 
qualification in the advertisements which petitioners now pro¬ 
pose (Brief, p. 23) would not be adequate. There was no evi¬ 
dence that they would be adequate. There was no advertise¬ 
ment before the Commission which contained such a qualifica¬ 
tion. The Commission is not bound to and could not make 
a finding negativing the sufficiency of every possible remedy. 
The Commission did find, however, that a disclosure of the 
possibility of causes for lassitude other than those which the 
product would remedy was necessary (Findings, Paragraph 
Nineteen, App., p. 36, Paragraph Sixty-one, App., pp. 46-47). 
Since the Commission had no advertisement before it of the 
kind which petitioners now say would be adequate it was not 
obliged to nor could it find directly that the advertisements now 
proposed were misleading. Its findings do, however, negative 
the proposition that the advertisements now proposed would 
best remedy the admittedly false advertisements which were 
in evidence. When the question was presented to the Commis¬ 
sion upon a petition to modify the order, it found directly that 
the qualification which petitioners now propose to use would 
not be adequate (App., p. 60). 
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4. The order does not lead to unreasonable results 

i 

The petitioners argue (Brief, pp. 28-31) that the require¬ 
ment that they disclose other possible causes which the product 
will not remedy will in the future lead to unreasonable require¬ 
ments for advertisers and will be dangerous in that it will re¬ 
quire advertisers to give medical advice. They state that in 
the future it will be impossible for advertisers to know whether 
their advertisements violate the law or not (Brief, p. 29). They 
then propound a number of questions which they assert it will 
be necessary for advertisers to answer (Brief, p. 29). The sup¬ 
posed difficulties are said to be caused by reason of uncertainty 
as to the meaning of the word “frequently.” The meaning of 
this word is well known to every English-speaking member of 
the public, is used by them regularly, and should cause the peti¬ 
tioners no difficulties. That petitioners in fact have found no 
trouble with the word and its meaning is shown by the fact 
that in this proceeding they knew from the facts in their pos¬ 
session when they were willing to stipulate, that witnesses 
would testify that symptoms were “less frequently” the result 
of certain causes (App., pp. 21,24), and when they were merely 
willing to stipulate that there were many other causes (App., 
pp. 19,31). The meaning of a word is not determined by per¬ 
centages and the advertiser is not obliged to determine any 
precise limitations by percentages or otherwise (Pets. Brief, 
p. 29). The cases cited by petitioners (Brief, pp. 35-36) show 
that the Commission could not require advertisers to give the 
absurdly detailed information which petitioners fear may be 
required in the future (Brief, pp. 29-31). Whenever the causes 
are frequently other than those which the product will cure, as 
that word is understood even by the most ignorant of Eng¬ 
lish-speaking people, it would appear from this order that the 
advertiser may be required to say so when a false advertisement 
is being corrected. In this case it appears that where “there 
are many causes of run-down conditions and lack of energy 
which will not be benefited by [a product] * * *” (Find¬ 
ings, paragraph Nineteen, App., p. 36), and when the causes 
of the ailment are less frequently due to causes which the prod- 
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uct will remedy than to other causes which it will remedy (Find¬ 
ings, paragraph Twenty-four, App., p. 37), a person who ad¬ 
vertises the product as a remedy for the condition may be re¬ 
quired to disclose that the condition is “less frequently” caused 
by the malady which the tablets will cure than by other causes. 
Nothing more is required by this order. Of course, this does 
not mean that the future advertiser must use the exact words 
“less frequently” or that he cannot select any words of his own 
which give the same information. 

The reason that one paragraph of the order uses the word 
“frequently” and another the words “less frequently” (Pets. 
Brief, p. 29) is because of the wording of the paragraphs of the 
stipulation, the evidence on which the order is based. The 
paragraphs of the order (App., pp. 50,51) relating to “Oxorin,” 
“Zen,” and “Vitamin A Shark Liver Oil” (in the case of lack of 
energy in children) use the phrase “less frequently” because the 
stipulation concerning these products uses the same phrase 
(App., pp. 21, 24). The stipulation concerning the fourth 
product “Phospho-B” or “Phloxo-B” does not use the phrase 
“less frequently.” Instead it says “There are many other 
causes” (App., p. 31). The order, therefore, does not use the 
words “less frequently” (App., p. 52) since the stipulation in 
this instance does not show specifically that the phrase “less fre¬ 
quently” is true. “Frequently” is justified by the fact that 
there are “many other causes” (App., p. 31). 

Petitioners call attention to the fact that in other paragraphs 
of the order the Commission has found the “when due” phrase 
sufficient (Brief, p. 29). They then ask how an advertiser may 
know what limitation applies. A study of the stipulation, 
which is the evidence in this case, and of the findings shows very 
clearly why the Commission in these paragraphs of the order 
could not and did not require the second disclosure involving 
the use of the word “frequently.” 

Paragraph 1 (i) 5 of the order (App., p. 51) forbids the re¬ 
spondents to represent that “Vitamin A Shark Liver Oil” will 
benefit dry skin, skin eruptions on the body, or inflamed mem¬ 
branes of the eye, unless such representation be expressly lim- 
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ited to cases in which such conditions are caused by a deficiency 
of Vitamin A. The petitioners ask why they are not required 
to state that these conditions are less frequently due to Vitamin 
A deficiency than to other causes. The answer is that the 
evidence does not show this to be a fact, and therefore the 
Commission has not found it to be a fact. The evidence 
merely shows that the product will be beneficial only when the 
conditions are caused by lack of Vitamin A (Stipulation, 
paragraph 36 [1] [4], App., pp. 22-23). Therefore, the Com¬ 
mission did not find that these conditions were less frequently 
due to a lack of Vitamin A than to other causes (Findings, 
paragraph 37 [ 1 ], [4], App., pp. 39-40). 

Paragraph 1 (i) 7 of the order (App., p. 51) forbids petition¬ 
ers to represent that “Vitamin A Shark Liver Oil” will increase 
vigor and vitality or give a feeling of well-being or aid the skin 
or eyes unless the representation is limited to cases in which 
the condition is due to a deficiency of Vitamin A. 

The stipulation is that these conditions will be benefited 
only when due to a deficiency of Vitamin A and that such a de¬ 
ficiency is not the sole cause of these conditions (Stipulation, 
paragraph 36 [3], App., p. 23; paragraph 38, App., pp. 24r-25). 
There is no evidence that the conditions are frequently due to 
other causes. The evidence that there are other causes, is hot 
sufficient to justify a finding, that there are frequently other 
causes. i 

The Commission therefore found that use of the product will 
increase vigor and vitality and give a feeling of well-being or 
benefit skin or eyes only when they are the result of a Vitamin 
A deficiency (Findings, paragraph Thirty-eight, App., p. 41). 

It is apparent that the phrase “less frequently” or the word 
“frequently” are required only when the facts show them to 
be true. The fact that there are other causes is not alone suffi¬ 
cient. Any doubt about the frequency of causes has been 
resolved in favor of the petitioners. 

In other words, advertisers are required to give the “fre¬ 
quency” information only when it is clear that the other causes 
are frequent, not merely because there are other causes. The 
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fact that the definition of a word is difficult does not indicate 
that its meaning is esoteric. The word “frequently” is under¬ 
stood by all, although its meaning may vary with different sit¬ 
uations. It is used in statutes, Churchill v. State, 195 Ga. 22, 
22 S. E. 2d 824, 826 (1942); Wilms v. Klein (Oh. App. 1942), 
49 N. E. 2d 76; in pleadings, Daab v. New York Cent. <fe H. R. 
R. Co., 70 N. J. Eq. 489, 62 A. 449 (1905); in surety bonds, 
F. M. Sinclair Co. v. National Surety Co., 132 la. 549, 107 
N. W. 184 (1906), and need not be defined when used in in¬ 
structing a Jury Rigley v. Prior, 290 Mo. 10, 233 S. W. 828, 831 
(1921). 

Future advertisers will not be required to give medical advice 
(Pets. Brief, p. 31). If there is a substantial division of opinion 
among medical authorities of different schools or of the same 
school (Pets. Brief, pp. 30-31) as to the value of a product, the 
advertiser, in fairness to the public, should say so. This he 
may do without settling the controversy or attempting to give 
medical advice. He need only state the facts. If he does not 
wish to disclose the facts he is not obliged to advertise the 
product. 

5. The paragraph of the order which requires advertisements 

of “Phospho-B” or “Phloxo-B” to disclose the fact that the 

claims of value are recognized only by the homeopathic 

school of medicine is reasonable and justified 

The petitioners assert first (Brief, pp. 37, 41) that this pro¬ 
vision of subparagraph (k) of the order (App., p. 52) is un¬ 
supported by the complaint. They do not point out wherein 
the complaint is defective. The complaint alleges that peti¬ 
tioners have represented that this product will cure or sub¬ 
stantially benefit sleeplessness, excitability, nervousness, upset 
feelings, irritability, sensitiveness, and poor memory and that 
these conditions are due to Vitamin B 1 deficiencies (Complaint, 
paragraph Twenty-five, App., p. 10). Other representations 
are alleged in Paragraph Twenty-six of the complaint (R., pp. 
12-13). Paragraph Twenty-seven alleges, referrirtg to the 
allegations of paragraphs twenty-five and twenty-six, “the 
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said representations are misleading and untrue” (R., 13). The 
evidence contained in the stipulation showed that the repre¬ 
sentations were not entirely untrue but that they were untrue 
only in the sense that they were recognized by the homeopathic 
but not by the allopathic school of medicine (App., pp. 30-31). 
The order, therefore, follows the complaint, but in doing so 
goes no further than the evidence justifies. 

Despite petitioners’ contention the proper finding was made 
(Findings, paragraph Forty-two, App., pp. 42-43). This find¬ 
ing is based on the facts stipulated (App., pp. 30-31). 

On the basis of the disagreement between the physicians of 
the two schools, at least if it had actually called them as wit¬ 
nesses, the Commision could have resolved the dispute and 
could have found that petitioners’ representations were totally 
false. It could do this when experts of different schools were in 
disagreement as well as when experts of the same school dis¬ 
agree. J. E. Todd, Inc., v. Federal Trade Commission, 79 App. 
D. C. 288,145 F. 2d 858 (1944); Justin Haynes & Co., v. Federal 
Trade Commission, 105 F. 2d 988 (C. C. A. 2,1939), cert, denied 
308 U. S. 616 (1939 ); E. Griffith Hughes, Inc., v. Federal Trade 
Commission, 77 F. 2d 886 (C. C. A. 2,1935). The Commission 
would not be obliged to accept the opinion of experts agree¬ 
ing with petitioners’ contention. E. B. Muller v. Federal Trade 
Commission, 142 F. 2d 511, 516 (C. C. A. 6, 1944). Instead of 
doing this the Commission accepted the stipulation and its 
order allowed the petitioners the benefit of the doubt arising 
from the conflict among the experts. Its order merely requires 
a disclosure of the true situation. This is reasonable, for pe¬ 
titioners admit (Brief, p. 39) that the homeopathic school is a 
minority group. The Commission not only did not make a 
distinction between the two schools of medicine (Pets. Brief, 
p. 39), but by this means avoided making any distinction. It 
merely required the petitioners to state the facts and left the 
members of the purchasing public free to make their own 
discriminations and selections. There is absolutely no founda¬ 
tion for the assertion (Pets, brief, p. 39) that the Commission 
would not require the same type of statement if a product were 
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shown to be valuable in the opinion of the allopathic school, 
but not of the homeopathic school. At another point peti¬ 
tioners inadvertently admit that the Commission has made no 
discrimination, by saying: 

“Nor is there anything in the record concerning the 
views of the Commission as to the respective merits or 
following of the two schools” (Brief, p. 40). 

There is no reason in law or logic why petitioners should be 
allowed to advertise without restriction that the product is 
valuable, when in fact it is valuable only in the opinion of a 
minority group. The qualification is material in the light 
of the representation made (Pets. Brief, p. 38). The Commis¬ 
sion does not require petitioners to belittle the homeopathic 
school. It only requires that the majority group of purchasers, 
who do not rely on the homeopathic school, be informed of the 
actual facts. The Commission has not found that one group 
is superior to another or otherwise distinguished between them. 
It has merely required that members of the purchasing public 
be given a fair chance to make their own choice and their own 
distinctions. 

This disclosure cannot harm the petitioners (Brief, p. 41) 
unless concealment of the truth is of benefit to them. If the 
public will be dissuaded from buying by a disclosure of the facts 
(Pets. Brief, p. 41) that is not an objection to the order. 

IV 

CONCLUSION 

It is submitted that the order of the Commission requires 
only reasonable and necessary disclosures, is supported by the 
evidence and by the findings and should be affirmed in all its 
parts. The Commission prays, therefore, that the petitioners’ 
petition to review be dismissed and that pursuant to statute 4 
the Court enter its decree affirming the Commission’s order as 

4 “To the extent that the order of the Commission is affirmed, the court 
shaU thereupon issue its own order commanding obedience to the terms of 
such order of the Commission.” Federal Trade Commission Act, Section 
5 (c), 52 Stat 113; 15 U. S. C. A., Section 45 (c). 
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to all petitioners and commanding the petitioners to comply 
therewith. 

Respectfully submitted. 

W. T. Kelley, 

General Counsel, 
Walter B. Wooden, 

Associate General Counsel, 

James W. Cassedy, 

Associate General Counsel, i 
Donovan Divet, 

Special Attorney, \ 

Attorneys for the Federal Trade Commission. 
Washington, D. C., November 1949. j 
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Petition for Review of an Order to Cease and Desist 
Entered by the Federal Trade Commission 


REPLY BRIEF FOR PETITIONERS 


This is a case of first impression in any court, for pe¬ 
titioners find no reported decisions on the precise situa¬ 
tion and respondent cites none in its brief. The facts 
were stipulated in the proceedings before the Commission. 
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Only two issues are here for review: (1) The first re¬ 
lates to the proper form of words for fairly advertising 
vitamin and mineral preparations efficacious in the treat¬ 
ment of specified symptoms or ailments due to some, but 
not all, causes. (2) The other issue relates to the situa¬ 
tion where the product is recognized by one of the two 
main divisions of medical practice but not the other. 
Only four products are involved here, three in connection 
with the first issue stated above and one on the second 
issue. Petitioners’ brief describes them all (Pet. Br. 
4-8). 


I. THE COMMISSION’S ORDER IS UNLAWFUL IN¬ 
SOFAR AS IT DIRECTS PETITIONERS TO IN¬ 
CLUDE IN FUTURE ADVERTISING CAVEATS 
BEYOND THE FULL AND TRUE REPRESENTA¬ 
TIONS OTHERWISE REQUIRED BY LAW. 

On the first of the two issues here, the basic legal prob¬ 
lem is whether the Commission’s order should be modified 
or set aside because it directs petitioners to include, in 
their future advertising, warnings or commentaries beyond 
the full and true representations otherwise required by 
law. Respondent’s reply brief tends to confuse this basic 
issue despite the simplicity of the facts, question of law, 
and products involved. In the reply which follows, there¬ 
fore, we shall attempt to place the legal problem in its 
proper setting in the case. This requires exposition of 
three separate and successive phases of the case. They 
are (A) the nature of the original misrepresentation, (B) 
the corrective ordered by the Commission and accepted by 
petitioners, and (C) the additional directive here chal¬ 
lenged. These will be discussed under the three headings 
which follow. Of the three products involved, Oxorin is 
typical as petitioners’ opening brief states (Pet Br. 20) 
and respondent concedes (Resp. Br. 17). 
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A. This is admittedly a case in which representations 
(to the effect that a product was useful in the treatment 
of given symptoms) were not wholly false but merely too 
broad (in that it would be useful where the symptoms 
were due to some, but not all, causes); hence the Commis¬ 
sion forbade continuation of such too-broad representa¬ 
tions and petitioners do not challenge the order in that 
respect. This is not the typical case of offering for sale 
a product wholly useless for the purposes advertised. 
Nor is it a case within the statutory requirement for the 
revelation of serious “consequences which may result from 
the use of the commodity” (15 U. S. C. 55(a)) such as 
the American Medical Products case stressed by respond¬ 
ent in the opening pages of its argument, in which the 
order required disclosure of dangers in the use of an 
obesity cure (136 F. 2d 426; Resp. Br. 8). On the con¬ 
trary the Commission’s complaint here merely charged 
that petitioners’ product was ineffective “except in cases 
of simple iron deficiency anemia” and not the many other 
causes 0112, R. 7). Respondent correctly emphasizes 
that the representation which occasioned the issuance of 
the Commission’s complaint herein and on which the order 
is based “contained no such limitation” (Resp. Br. 19). 
Petitioners so stipulated before the Commission 0119, 
R. 19). The Commission so found (TT19, R. 36) and or¬ 
dered petitioners to cease and desist from advertising 
broadly that (yf(c), R. 50): 

the preparation “Oxorin Tablets” •will have any thera¬ 
peutic effect upon the blood or the red corpuscles 
thereof * * * or that said preparation will relieve, 
correct, or have any beneficial effect upon the condi¬ 
tion of lassitude * * * 

Petitioners do not challenge the order in that respect 
(Complaint Tf3, R. 2-3; Pet. Br. 3-4 et seq.). Thus peti¬ 
tioners’ position is not, as respondent seems to suggest 
by general language in its brief, “that the Commission 
does not have power to prescribe a remedy for the ad- 
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mitted misrepresentations” (Resp. Br. 6). Indeed, re¬ 
spondent’s arguments relate to the second and third phases 
of the case as described in the next two headings of this 
reply brief. 

B. Since the representations were merely too broad, the 
Commission ordered a narrowing of the claims in future 
advertising to accord with admitted fact; and this'was 
properly directed by requiring the limitation of such ad¬ 
vertising claims to the stated symptoms “when due” to 
the causes for which the product was an admitted remedy. 
The Commission’s complaint herein states merely that 
Oxorin will have no beneficial effect “except in cases of 
simple iron deficiency anemia” 0112, R. 7). Petitionerrso 
stipulated in lieu of evidence 0119, R. 19). The Commis¬ 
sion accordingly so found 0119, R. 36) and ordered peti¬ 
tioners to cease representing the product as useful in the 
treatment of the indicated symptoms “unless such repre¬ 
sentation be expressly limited to symptoms or conditions 
due to simple iron deficiency anemia” 011(d), R. 50). In 
short, the Commission not merely prohibited the too-broad 
representations as set forth in point A supra but, in view 
of the nature of the case, properly required petitioners to 
correct their representations by affirmative disclosure of 
the stipulated fact that the product would be useful in the 
treatment of the stated symptoms only when due to a 
cause not theretofore disclosed in the advertising. 

In so ordering, the Commission acted squarely within 
(and we think exhausted) its statutory authority. “De¬ 
ceptive acts or practices” are declared unlawful by §5 of 
the Federal Trade Commission Act (15 IT. S. C. 45(a)) 
which, in turn, includes “any false advertisement” (§12 
(a) and (b), 15 IT. S. C. 52). Moreover, false advertising 
is defined by §15(a) of the Act as not only representa¬ 
tions made or suggested but also failure to reveal “facts 
material in the light of such representations” (15 IT. S. C. 
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55(a)). The representations here wrongly made or sug¬ 
gested were that the product would be useful in the treat¬ 
ment of symptoms of anemia generally. The failure to 
reveal material facts lay in petitioners’ failure to disclose 
in their advertising that the product would be useful in 
treating the indicated symptoms only when such symptoms 
were due to a certain cause, namely “simple iron defici¬ 
ency”. The failure to disclose this cause was material 
because there were other causes which might produce the 
same symptoms but would not be relieved by this product. 


Respondent thus correctly argues in its brief that^ “if 
petitioners’ advertisements have resulted * * * in decep¬ 
tion because of failure to make affirmative disclosures, the 
Commission * * * may order them to cease and desist 
from continuing the unfair practice of failing to reveal” 
(Resp. Br. 7-8). Under the facts here the Commission 
has properly required such affirmative disclosure of the 
cause for which petitioners’ product is a remedy. Peti¬ 
tioners do not challenge the order in that regard (Pet. 
Br. 22). Not only does the statute precisely fit the situa¬ 
tion (as set forth in the preceding paragraph of this brief) 
but the Commission has heretofore been sustained in simi¬ 
lar eases. Thus in Belmont Laboratories (Pet. Br. 33; 
Resp. Br. 13) a soap had been advertised as a cure for 
skin diseases when it would be useful only in the treat¬ 
ment of those due to external causes. The Commission 
was sustained insofar as it directed cessation of advertis¬ 


ing representing the product as effective in the treatment 
of skin diseases due to internal disorders, but its order 
was modified by the court to permit representations that 


it was effective in the treatment of skin diseases due 


external disorders. 103 F. 2d 53S, 543 (CCA 3). A simi¬ 


lar situation was dealt with in the Ultra-Violet Products 


case (Pet. Br. 34-35; Resp. Br. 13), although there the 
issue was not failure to disclose but the efficacy of the 
disclosed curative element in the treatment of the indi¬ 


cated symptoms. 143 F. 2d 814,816 (CCA 9). 
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It is therefore the position of petitioners here that, 
when the Commission orders as it has in this case the ad¬ 
dition of the “when due” clause to petitioners 7 advertis¬ 
ing, the Commission has thereby both properly enforced 
and wholly exhausted its authority under the statute. That 
such is the fact has been judicially determined under the 
parallel provisions of the Federal Food, Drug, and Cos¬ 
metic Act. There, in the Six Dozen Bottles case (Pet. Br. 
25-2G), a product was advertised as effective for symp¬ 
toms “when these troubles are due to constipation’ 7 and 
the court held that (158 F. 2d 667, 669 (CCA 7)): 

By this statement the reader is informed that the 
remedy is only a relief from the ailments mentioned 
when they are due to consitpation. It appears there 
could be nothing misleading in this statement. 

Respondent is concerned about this precedent (Resp. Br. 
15), presumably because it clearly means that—where a 
party has correctly advertised his product as useful in 
the treatment of symptoms when due to a specified cause— 
he does not mislead and hence the Commission would not 
be justified in issuing a complaint in such a case. That 
ruling was no mere obiter (as respondent contends) for 
“it cannot be said that a case is not authority on one 
point because, although that point was properly presented 
and decided in the regular course of the consideration of 
the cause, something else was found in the end which dis¬ 
posed of the whole matter. 77 Railroad Companies v. 
Schutte, 103 U. S. 118, 143. Here petitioners had not 
previously included the “when due 77 clause in their ad¬ 
vertising and, as in the Belmont Laboratories case dis¬ 
cussed above, the Commission properly issued its com¬ 
plaint and entered its order requiring petitioners to limit 
their representations to stating that the product would be 
effective in the case of the indicated symptoms “due to 
simple iron deficiency anemia 77 011(d), R. 50). But, had 
petitioners previously used such “when due 77 clause, Six 
Dozen Bottles stands for the proposition that no further 
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proceedings or directives would be proper. The Commis¬ 
sion’s present contention to the contrary, that further pro¬ 
ceedings or directives would be proper in such a case, is 
the issue here and is discussed fully under the next head¬ 
ing in this brief. 

C. When the Commission directed petitioners to dis¬ 
close that their product was effective only for indicated 
symptoms “when due” to a specified cause, the Commis¬ 
sion properly enforced but at the same time exhausted its 
statutory function; hence the Commission’s attempt to 
force petitioners to do more in their advertising, by mak¬ 
ing statements as to other causes for which petitioners 
cannot and may not market their product, is ultra vires. 
Petitioners’ position here is simply that, when they ad¬ 
vertise their product with the “when due” limitation pre¬ 
scribed by the Commission’s order, they admittedly dis¬ 
close the whole truth about their product and may not be 
required to do more. That petitioners’ product may be 
truthfully represented as effective in the treatment of 
stated symptoms in cases of simple iron deficiency anemia 
is shown by the Commission’s complaint, stipulation, find¬ 
ings, and order as set forth in point A supra. Petitioners 
accept the order in that regard as set forth in point B 
supra. There would thus appear to be no further func¬ 
tion for the Commission to perform. But the Commission 
insists that it may go further and require petitioners to 
state in their advertising that the indcated symptoms may 
be due to causes other than those for whch petitioners 
may and now do represent their products to be efficacious. 
Thus the Commission would require petitioners to char¬ 
acterize and advertise the product somewhat as follows: 

Oxorin Tablets will correct the condition of lassitude 
when that condition is due to simple iron deficiency 
anemia. However , ike condition of lassitude is caused 
less frequently by simple iron deficiency anemia than 
by other causes, and when due to such other causes 
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Oxorin Tablets will not be effective m relieving or 
correcting the condition. 

Petitioners believe, and here take the position, that the 
Commission’s admitted requirement to the effect shown by 
these italicized words (Resp. Br. 18) is plainly unlawful 
because (1) the statute limits orders to the elimination of 
deception, (2) the supposed need for additional adver¬ 
tising caveats was neither pleaded, stipulated, nor found 
as a fact by the Commission, (3) the consequent lack of 
due process on the fact issue may not be supplied in the 
guise of fashioning a suitable remedy, and (4) the require¬ 
ment that, in addition to telling the whole material truth, 
petitioners’ advertising must needlessly deprecate their 
own product is unreasonable and unlawful. 

(1) The order exceeds the limited jurisdiction conferred 
by the statute. The Act under which the Commission is 
proceeding here limits it to directing the cessation of 
false advertising. The Commission’s jurisdiction extends 
only to advertising properly found to be “misleading in a 
material respect” (15 U. S. C. 55(a)). Its order to cease 
and desist in that regard must be limited to “such act or 
practice” (15 U. S. C. 44). If the advertising of peti¬ 
tioners’ product for cases due to simple iron deficiency is 
truthful, there would seem to be no occasion and certainly 
no ground for it to require more than that advertising 
be so limited. For this is not a situation in which the 
statute, like the National Labor Relations Act, authorizes 
the agency to take “such affirmative action * * * as will 
effectuate the policies of this Act” which bv its terms con¬ 
fers wide range of choice upon the administrative agency. 
Virginia Electric Co. v. Board , 319 U. S. 533, 539. Orders 
of the Federal Trade Commission, on the other hand, must 
be shaped to meet the objectives of the very different stat¬ 
utes under which it operates and, as the Supreme Court 
has held, “should go no further than is reasonably neces¬ 
sary to correct the evil” found in a specific case. Federal 
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Trade Commission v. Milling Co., 288 U. S. 212, 217. j Ad¬ 
mittedly the courts may set aside or modify orders ‘ 1 where 
the remedy selected has no reasonable relation to the un¬ 
lawful practices found to exist”. Siegel Co. v. Trade 
Commission, 327 U. S. 608, 613. 

Here the evil was untruth. The remedy for it was to 
forbid continued dissemination of such untruths, as is 
set forth in point A above. The proper scope of the 
remedy here is co-equal with the untruth condemned by 
the Commission. The sole untruth here was failure to 
state causes, since the product would be effective for the 
stated symptoms only when the latter were produced by 
a certain cause as set forth in point B above. Therefore, 
where both cause and symptoms are stated in advertising, 
there would appear to be nothing further for the Com¬ 
mission to do within the scope of the statute under which 
it is acting. Hence there is here not even the problem of 
“accommodating” a cease and desist order to due protec¬ 
tion of an established trade name as there was in the 
Siegel case (p. 612). See Resp. Br. 10 et seq. All that 
is required here is that truth be substituted for untruth. 

The applicable legal standard is therefore not so elastic 
or indefinite that petitioners must show that the order 
is more than “absolutely necessary” or “unreasonably 
drastic” as respondent seems to think petitioners attempt 
to charge (Resp. Br. 5, 17). Petitioners do not contend 
merely that the order should be limited to some “bare 
minimum” (id. 9), impose on them “the least possible 
inconvenience” (id. 14), avoid interference with “other 
legal rigts” (id. 15-16, 17), or be “the simplest remedy” 
(id. 16, 17). Petitioners here maintain only that the ad¬ 
ditional caveat is “not reasonably necessary to prevent the 
evil found by the Commission” (Pet. Br. 17, 32-37). All 
that petitioners contend here is that the order not be per¬ 
mitted to extend to matters beyond the evil charged in 
the complaint, stipulated by the parties, and found by the 
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Commission. Manifestly the additional requirement, that 
petitioners characterize and advertise their product as 
ineffective for causes beyond those properly specified, de¬ 
parts from the complaint, the stipulation, the findings, and 
the statute. In short, that portion of the order is un¬ 
lawful which requires that petitioners, in truthfully ad¬ 
vertising their product as beneficial in the treatment of 
simple iron deficiency anemia, also must discuss in their 
advertising “the possibility of other causes of the ailments, 
symptoms or conditions’’ (R. 47,50). 

(2) Intention to seek an order beyond correction of the 
original and admitted misleading advertising was not 
pleaded, no facts bearing upon it were stipulated, and the 
Commission made no findings of fact regarding it; hence, 
in violation of due process as well as familiar and appli¬ 
cable statutory jrrovisions respecting procedure, petitioners 
have been■ deprived of opportunity to meet and rebut any 
such objective by evidence and post-hearing proceedings. 
Respondent seeks to make a virtue of its own omissions 
by alluding to its complaint, its position as trier of the 
facts, and the weight to be accorded its findings. Never¬ 
theless it has not accorded petitioners the due process to 

which thev are entitled if indeed the issue here is one of 
•> 

fact. No issue was made by the complaint, or during the 
negotiation of the stipulation of facts, with respect to 
any issue or need respecting the supposed misleading 
nature of petitioners’ failure to state in its advertisements 
—in addition to the causes for which its product would be 
useful—that there were causes for which its products 
would not be effective. Hence petitioners have been de¬ 
prived of notice, opportunity for hearing, and participa¬ 
tion in fact-finding procedures necessary to support the 
order in this respect. 

Respondent contends that “petitioners do not claim and 
cannot at this late date claim that the order in this re¬ 
spect exceeds the allegations of the complaint” (Resp. Br. 
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16). It reminds us that 4 ‘the Commission is the trier of 
the facts and the meaning of an advertisement to the 
public is a question of fact” (id. 5). Respondent cor¬ 
rectly maintains that, on the issue of adequacy and fair¬ 
ness of an advertisement to the effect that petitioners 7 
product would be effective in stated cases of anemia due 
to simple iron deficiency, “there was no evidence that they 
would be adequate” (id. 22); the reason is that the mis¬ 
representation before the Commission was petitioners ’ 
failure in its advertising to limit its claims to the stated 
symptoms “when due to simple iron deficiency” as set 
forth in point A supra. Respondent also contends that it 
“found” that advertising the product truthfully for anemia 
cases due to simple iron deficiency would still be a mis¬ 
representation “if unaccompanied by an appropriate dis¬ 
closure of the possibility of other causes” and that ^the 
petitioners do not attack this finding” (id. 18). Such 
advertisements “will still be misleading”, says respond¬ 
ent; “the Commission has so found” (id. 19). But there 
was no such notice, opportunity to produce proof, or find¬ 
ings. 

On the contrary, the complaint in this case, which was 
issued by the Commission and constitutes its notice to pe¬ 
titioners as to the charges for trial, merely states that 
petitioners had advertised the product as generally effec¬ 
tive for anemia whereas (R. 7): 

The said representations are false and misleading. 
In truth and in fact “Oxorin” will have no beneficial 
effect upon the blood or the red corpuscles thereof 
except in cases of simple iron deficiency anemia. 
There are many causes of run-down conditions and 
lack of energy which will not be beneficially affected 
in any way by 11 Oxorin ’ ’. 

Thus the charge was that, since there were many causes 
for anemia and Oxorin would be useful in the treatment 
of only one of them, the representation that Oxorin was 
effective for anemia generally was false and misleading. 
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The reference in the complaint to other causes was in¬ 
tended, and carried only the implication, that it would be 
necessary to limit the claims for Oxorin to cases of anemia 
due to simple iron deficiency because there were other 
causes than such simple iron deficiency. The stipulation 
of fact, which followed, is cast in approximately the same 
language (R. 19) as are the Commission’s findings of fact 
(R. 36). Thus the situation was the simple one of failure 
to limit claims to cause, and the proper and foreseeable 
scope of the Commission’s order was simply to forbid the 
continuation of such broad claims for the product as set 
forth at length in point A above. In that regard it is 
significant that the Commission did not attempt to re¬ 
quire anything more in any case until it divided on the 
issue in the Dietaids proceeding in March 1948 (Docket No. 
5070)—thirty years or more after Congress adopted §'5 
of the Act, ten years after §§12 and 15 were added, and 
eight months after the facts in this case were stipulated 
in lieu of trial (R. 30). 

Indeed, elsewhere in its brief, respondent admits that 
the issue noticed and tried was simply the failure ofj 
petitioners to limit the claims for their products to anemia 
due to simple iron deficiency. Thus respondent admonishes 
that this is not a case “in which the misrepresentation 
made was qualified by words which limited the value of 
the products to cases where the lassitude was due to simple 
iron-deficiency anemia” (Resp. Br. 19) because “there 
was no advertisement before the Commission which con¬ 
tained such a qualification” (id. 22). Petitioners, too, 
take that position as shown in their opening brief (Pet. 
Br. 27-28). The situation was simply one therefore in 
which, in addition to finding misrepresentation and forbid¬ 
ding it as set forth in point A above, the Commission 
properly required limitation of claims in any continued 
advertising of the product to anemia caused by simple iron 
deficiency as set forth in point B above. Consequently 
respondent’s allusions to the supposed pleadings, evidence, 
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and findings of fact on any other issue are simply misplaced 
and misleading. 

i 

On this state of the record, fortified and confirmed by 
respondent’s own statements as to the different nature of 
the factual case before it, manifestly petitioners have had 
no notice or opportunity for hearing as to any other issue 
of fact. To validly determine any such issue ^5 of the Act 
(15 U. S. C. 45) requires the Commission to issue and 
serve upon the parties “a complaint stating its charges in 
that respect and containing a notice of a hearing” at which 
the parties “have a right to appear * * * and show cause 
whv an order should not be entered to cease and desist 
from the violation of the law so charged in said com¬ 
plaint”. Testimony is to be reduced to writing and, in 
case an order to desist is to be entered, the Commission 
must “make a report in writing in which it shall state its 
findings as to the facts”. There was no such notice; op¬ 
portunity for hearing, or findings here as to the factual 
issue whether advertising petitioners’ product for the 
treatment of anemia due to simple iron deficiency was 
misleading. Consequently, apart from general due process 
requirements of a procedural nature, the Commission has 
completely ignored the statutory procedures requisite for 
any order based upon any such factual issue. 

(3) Nor may the Commission evade the procedural 
requirements of due process and the Federal Trade Com¬ 
mission Act in the guise of fashioning a suitable remedy 
as it now attempts to do. In recognition that it has not 
really acted as a trier and finder of the facts as to this 
issue, elsewhere in its brief the Commission admits that 
it made no finding of fact—much less one based upon 
evidence—on this issue. What actually happened, as the 
findings plainly show, is that (a) petitioner had advertised 
its product as beneficial for anemia generally, (b) the 
product would be beneficial only in cases of simple iron 
deficiency anemia, and (c), since there were other causes 
for which the product would afford no relief, the mere 
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existence of the symptoms “creates no reasonable likeli¬ 
hood that they will be benefited by said preparations’’ 
(R. 36, 46). The Commission then went on to say that it 
made no difference that petitioners had not stated cat¬ 
egorically that the product would be effective in all cases 
characterized by the indicated symptoms of anemia (R. 
46-47): 

In recommending a particular preparation as a cure 
or remedy for certain designated ailments, symptoms 
or conditions, respondents suggest not only that such 
ailments, symptoms or conditions may be due to 
causes for which the preparation is beneficial, but 
also that there is at least a reasonable chance that 
they are in fact due to such causes. If such a repre¬ 
sentation be made in a categorical statement, and if, 
for example, in a very substantial percentage of cases 
the ailments, symptoms or conditions are due to causes 
in the treatment of which the preparation advertised 
will have no benefit whatever, the representation is 
clearly false and obviously deceptive. A representa¬ 
tion to the same effect, made under the same circum¬ 
stances, except by suggestion instead of categorically, 
and if it be unaccompanied by an appropriate dis¬ 
closure of the possibility of other causes of the ail¬ 
ments, symptoms or conditions, is equally false and 
deceptive in the opinion of the Commission, and by 
reason of such falsity is subject to the exercise of the 
Commission’s corrective jurisdiction in the same man¬ 
ner and to the same extent as though the representa¬ 
tion be made by affirmative statements. 

This ultimate conclusion (in the nature of a mixed state¬ 
ment of fact and law) contains no suggestion that it is 
directed at a situation in which a product is advertised 
truthfully as beneficial (a) in the case of certain symptoms 
(b) which are due to a stated cause. There was admittedly 
no such case before the Commission, as we have set forth 
at length above, and of course findings and conclusions 
must in any event be read in the light of the factual situa¬ 
tion before the Commission. 
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Thus respondent is led to admit, contrary to its prior 
assertions in its brief as set forth above, that the Commis¬ 
sion has not “found’’ but has merely “said” certain 
things (Resp. Br. 19). Indeed respondent finally contends 
that, “since the Commission had no advertisement before 
it of the kind which petitioners now say would be adequate, 
it was not obliged to nor could it find directly that the 
advertisements now proposed were misleading” (id. 22). 
This situation was drawn to the attention of the Commis¬ 
sion by petitioners’ request for modification of the order 
(R. 54-55). The Commission permitted petitioners to file 
a brief and present oral argument on the issue (R. 56-57). 
But the Commission rejected the plea of petitioners on 
both the procedural and authority issue (R. 58-60): As 
to procedure, the Commission merely ruled, inaccurately 
as shown above, that the challenged portions of the order 
“were clearly based upon a finding which was supported 
by the evidence upon an issue which was raised in the 
complaint” (R. 59). As to the scope-of-order issue, the 
Commission merely asserted that petitioners’ previous 
representations to the effect that its product would be 
useful in the treatment of anemia symptoms generally 
without any expressed limitation as to cause (R. 60): 

obviously would not be eliminated by simple state¬ 
ments in the advertising, even though literally true,' 
that the preparations will be of value in the treatment 
of the designated symptoms or conditions when such 
symptoms or conditions are due to iron or vitamin 
deficiencies. The Commission was and is of the Opin¬ 
ion, therefore, that the additional disclosures required 
by the order in advertising recommending +hese prep¬ 
arations for particular symptoms or conditions con¬ 
stitute essential parts of the appropriate remedy for 
the evils found to exist. 


In other words, the Commission merely concluded that its 
remedy should be broader than the literal case before it 
required. It frankly admits that such conclusion is merely 
its “opinion”. Its factual findings, moreover, do not 



“negative the proposition that the advertisements now 
proposed would best remedy the admittedly false adver¬ 
tisements which were in evidence” as its brief states 
(Resp. Br. 22) because those findings, and even the ulti¬ 
mate conclusion quoted at length in the previous para¬ 
graph above, make no allusion whatever to a situation in 
which petitioners advertise the product as both (a) bene¬ 
ficial for symptoms of anemia (b) in cases in which they 
are due to simple iron deficiency. The opinion of the 
Commission is therefore merely a matter of policy, hypo¬ 
thetical so far as the actual facts are concerned, and lawful 
or invalid not upon any factual test but solely as a matter 
of its discretion to choose an “appropriate remedy” 
(Resp. Br. 16-17, 19-20). 

Thus we are brought back to the single legal question 
stated in subpoint (1) of this argument. Does the addi¬ 
tional caveat required by the Commission, over and beyond 
the affirmative disclosure that the product will be effective 
only in cases of anemia due to simple iron deficiency as 
set forth in point B above, exceed the jursidiction of the 
Commission to eliminate false advertising? Does it go 
further “than is reasonably necessary to correct the evil”? 
We think it does for the reason that the evil was a false 
representation in failure to disclose that the remedy would 
be effective in connection with symptoms only when due 
to a stated cause, and hence a truthful limitation of ad¬ 
vertising claims to symptoms due to simple iron-deficiency 
anemia is all that the case can possibly require. Respond¬ 
ent’s argument is that consumers may still “gain only the 
impression that the product is a cure for lassitude without 
regard to its cause” notwithstanding that it is expressly 
and categorically advertised for symptoms of anemia due 
to simple iron deficiency (Resp. Br. 21-22). But, when 
petitioners label the product as for the relief of symptoms 
of anemia “when due to simple iron deficie ncy”, they not 
only state the truth and the whole truth butjthe purchaser 
on notice that, even if he has the symptoms, they may be 
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due to other causes. The “when due” limitation plainly 
represents to a purchaser that the condition is not 
always due to the stated cause for which the product is 
effective, and puts him on notice that his condition may not 
be due to that cause. The advertisement thus leaves it to 
the purchaser to decide whether to try the product or do 
something else. We submit that neither reason nor the 
statute requires, nor authorizes the Commission to require, 
more of petitioners. 

(4) The requirement that, in addition to telling the 
whole material truth, petitioners’ advertising must need¬ 
lessly deprecate and discourage the use of their product 
is unreasonable and unlawful. Merely that some fact is 
related to the subject and true is not ground for compelling 
its inclusion in advertising. The statute here confers jur¬ 
isdiction upon the Commission only with respect to adver¬ 
tising which is “misleading in a material respect”. That 
which is prohibited must be both (a) false and (b)l ma¬ 
terial; and that which the Commission may require ad¬ 
vertisers to add to their advertisements is only such as 
may be required to make the representations truthful. It 
is something very different than a requirement that an 
advertiser reveal any fact in any way related to his product 
as respondent seems to contend (Resp. Br. 5). Respondent 
suggests that the Commission may require the revelation: 
of almost anything so long as it is “nothing except the 
truth” (id. 18) and is something that advertisers “may 
do easily” (id. 17). But, as the House committee stated 
when the Wheeler-Lea Bill was before it to confer adver¬ 
tising jurisdiction upon the Federal Trade Commission 
(Rep. 1613, 75th Congress, page 4): 

Reasonable latitude must be conceded to the salesman 
and advertiser in boosting his product. 

i 

It is not the purpose of this committee to ignore the 
realities of the situation. 


1 
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Certainly the statutory objective does not warrant a revi¬ 
sion of the nature of advertising merely upon the Commis¬ 
sion’s assertion that it must be done “to protect the most 
ignorant and unsuspecting purchasers and even those 
purchasers who are fools” (Resp. Br. 5) because they “do 
not weigh or study the advertisement” (id. 21-22). Any 
such people would no4 more read and understand an ad¬ 
vertisement where the point, os here, is not truth of repre¬ 
sentations made but additional and necessarily cryptic 
speculations upon the variety and frequency of causes of 
stated ailments. 

Xot only does respondent ignore realities and the essen¬ 
tial nature of legitimate advertising, but it seeks to impose 
an esoteric burden upon advertisers. When must an 
advertiser include in all his releases a caveat to beware 
causes for which the product is not advertised? “Whenever 
the causes are frequently other than those which the prod¬ 
uct will cure,” says respondent’s brief at page 23, “it 
would appear from this order that the advertiser may be 
required to say so.” Even that is ventured as the rule 
only “when a false advertisement is being corrected”— 
by which respondent must mean that only those called on 
the carpet for some other form of misrepresentation, as 
were petitioners here, may be ordered to obey this new 
policy. But even that is not what the order here does. As 
to some products it uses the “less frequently” formula, as 
to others merely “frequently”, and as to still others only 
the “when due” type of statement (Pet. Br. 29-31). That 
respondent can explain these vagaries only upon the hap¬ 
penstances of the stipulation drawn to meet other issues 
(Resp. Br. 24-26) evidences the irrational nature and ap¬ 
plication of the requirement. How are causes to be reck¬ 
oned—by their importance, numerical frequency, geograph¬ 
ical or temporal character, the shifting weight of medical 
opinion, or what? The requirement is plainly ridiculous 
as a practical matter. For it is not the function of adver¬ 
tising to advise purchasers as to the relative frequency of 
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causes or when a product will not be effective, we submit, 
but simply and candidly to inform them concerning the 
conditions and causes for which a product is an admitted 
remedy. Courts have stricken from the Commission’s 
orders less burdensome requirements -where truth could be 
served without them as in the Gimbel case (Pet. Br.i 36-37; 
Resp. Br. 14-15; 116 F. 2d 578, 579, CCA 2), the Wrisley 
case (Pet. Br. 35-36; Resp. Br. 13-14; 113 F. 2d 437, 442- 
443, CCA 2), and the Cassoff case (Resp. Br. 11; 38 F. 2d 
790, CCA 2). What the Commission is attempting to the 
contrary here is a far cry from President Wilson’s plea 
to Congress for the creation of a Federal Trade Commis¬ 
sion to supply businessmen with “definite guidance and 
information which can be supplied by an administrative 
body” (51 Cong. Rec. 1963). 

Whether by design or not, the objectionable requirement 
of this order is an unjust burden upon the distributors of 
vitamin and mineral products. The obvious effect of the 
caveat required by the Commission, over and above simple 
statement of the full truth, is to dissuade consumers from 
buying such products. It is a discouragement of self- 
medication although—in connection with the parallel sub¬ 
ject in the Food, Drug, and Cosmetic Act—Congress has 
said that it is no part of its policy “to restrict in any way 
the availability of drugs for self-medication” (House Rep. 
2139, 75th Congress, page 8). Respondent’s brief admits 
a contrary view when it deplores drug-store products such 
as this for the alleged ij^ason that they permit purchases* 
“to gamble on whether they -want the product or not * * * 
instead of consulting a physician” (Resp. Br. 9). Consid¬ 
erations such as this emphasize what we have said above, 
that the Commission exhausts its function when it requires 
truthful advertising without more. That, we submit, is 
the only reasonable course to follow- here. 
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II. THE COMMISSION’S ORDER IS UNLAWFUL TO 
THE EXTENT THAT IT REQUIRES PETITION¬ 
ERS TO STATE THAT ONE PRODUCT# 

IS RECOGNIZED ONLY BY THE HOMEOPATHIC 
SCHOOL OF MEDICINE. 


The Commission lias ordered petitioners to cease ad¬ 
vertising their product known as “Phospho B” save as 
“expressly limited to claims of value made for the prep¬ 
aration under the principles of the homeopathic school of 
medicine’’ (R. 52). While not as numerous as the other, 
or “allopathic”, school of medical practice (Pet. Br. 39), 
its products and remedies are accorded statutory recogni¬ 
tion in both the Federal Trade Commission Act and the 
Federal Food. Drug, and Cosmetic Act (Pet. Br. 39-40). 
There are no findings of fact or conclusions here reflecting 
in any way on the homeopathic school of medical practi¬ 
tioners. There is nothing in this case but the ipse dixit of 
the Commission’s order requiring petitioners to qualify 
their claims as to one product, by stating that such claims 
are recognized only by the homeopathic school of medicine. 

In its brief, respondent defends this odd and unprece¬ 
dented requirement solely on the assumed ground that 
this group of practitioners “is relied on only by a minority 
of the members of the purchasing public” (Resp. Br. 6). 
Despite respondent’s contention to the contrary (Resp. 
Br. 26), no such suggestion was included in the Commis¬ 
sion’s complaint (R. 9-10). The facts were stipulated, 
including the fact that the product was recognized by the 
homeopathic (but not allopathic) school of medicine (R. 
25-26, 30-31) since that was petitioners’ proof in defense 
of its product. The Commission so found (R. 41-43). 
Some representations respecting the product were ordered 
stopped (!fl(l), R. 52) and other representations were 
ordered to be “expressly limited to claims of value made 
for the preparation under the principles of the homeo- 
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pathic school of medicine’’ in the treatment of the indicated 
symptoms (fll(k), R. 52). That is the whole record on 
the subject. Thus there are here the same procedural due 
process questions as are set forth above on the first issue 
in point C(2), which will therefore not be repeated here. 

The Commission now asserts that its order in this re¬ 
gard is justified because, instead of deciding which of 
the two schools was right, it has adopted the less drastic 
course of requiring disclosure that only the minority school 
recognizes the product as useful for the indicated ailments 
and thus merely requiring “ disclosure of the true situa¬ 
tion” without “making any distinction” between the 
schools of practitioners (Resp. Br. 27-28). Respondent 
asserts that thereby it does not “belittle the homeopathic 
school” even though it is “a minority group” (R. 28). 
Of course, despite its disclaimer that it woulc^ require a 
similar express limitation to claims of the allopathic school 
if the homeopaths did not agree (Resp. Br. 27-28), it has 
never done so and does not even do so in this very order 
which relates to treatments deemed efficacious by each 
of the schools but not the other. Manifestly the require¬ 
ment that homeopathic, but not allopathic, remedies be 
branded as such does belittle the homeopathic/school as a 
minority group albeit the form of the argument is that 
the Commission does this in order that “the majority 
group of purchasers, who do not rely on the homeopathic 
school, be informed of the actual facts” (R. 28). Since 
there was no notice or opportunity for hearing on this 
issue, petitioners are deprived of any record basis for the 
facts. It is common knowledge, however, that purchasers 
do not even know about these two divisions of medical 
practice. At least so long as Congress recognizes them 
in defining drugs and treatments (Pet. Br. 39, 41) it would 
appear unreasonable to permit administrative authority, 
acting under those same statutes, to draw invidious dis- 
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tinctions. To require the labeling of homeopathic, but 
not allopathic, remedies as recognized solely by the indi¬ 
cated school of practitioners will certainly discourage the 
use of petitioners ’ product by producing misleading con¬ 
notations in the minds of average consumers. They would 
be put on notice of some strange and technical distinc¬ 
tion ; distrust of the unfamiliar would do the rest. 

Here again the Commission has exhausted its function, 
we submit, when it requires truthful advertising whether 
the basis of truth lies in the views of one or another school 
of medicine. As a practical matter it cannot, or at least 
will not, require allopathic remedies to be so labeled. To 
permit it to do so in the case of homeopathic remedies is 
simply to permit it to choose between groups of practi¬ 
tioners in a technical field contrary to the policy of Con¬ 
gress itself as stated in these same statutes. Homeopathy 
is manifestly not such a “thoroughly discredited” school 
of medicine as to be subject to the will of a fact-finding 
tribunal. Reilly v. Pinkus, U. S. Sup. Ct., No. 31, decided 
November 14, 1949. The order here should therefore be 
held unlawful to the extent that it requires a statement 
that a remedy is recognized only by the homeopathic 
school of medicine. 


CONCLUSION 

This Court is expressly authorized by the statute to 
review this case and “make and enter upon the pleadings, 
evidence, and proceedings * * * a decree affirming, modi¬ 
fying, or setting aside the order of the Commission” in 
this proceeding (15 U. S. C. 44(c)). The order here, we 
respectfully submit, is unlawful and should be modified 
or set aside to the extent that it (I) requires petitioners 
to label their products in such a way as to contain any¬ 
thing more than a statement of symptoms and recognized 



23 


causes therefor or (II) directs petitioners to cease dis¬ 
tributing a homeopathic remedy save by labeling it as such. 
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